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Dear reader,
Welcome to the first edition of Politik for 2018, where we shed light on areas 
of international affairs that have become increasingly ‘turbulent’ in recent 
years. Contributions have been drawn from all corners of UNSW to create a 
truly interdisciplinary voice of student thought. The seventeen articles in this 
issue come from authors across the Arts & Social Sciences, Built Environment, 
Business, Law and Medicine faculties.

In situations where law or legitimacy is being questioned, political and economic 
turbulence in unsurprisingly common. Some of these turbulent forces are in 
reaction to shortcomings in transnational bodies or international legislation. Our 
contributors explore this in relation to the figurehead powers of International 
Criminal Court (Luong, p.30), the inappropriate application of international 
banking standards to developing nations (Melhuish, p.41), and the deficiencies 
of international law in regulating the global political influence of Facebook 
(Nguyen, p.38). Furthermore, Xie (p.14) explores whether the targeted killing 
of bin Laden broke international rules regulating the use of armed force. 

On a national scale, allegations of corruption are examined in relation to last 
year’s Honduras election (Unsworth, p.4). The building tensions between 
parliament and the judiciary are explored within Hungary and Poland (Parry, 
p.35) as well as in Venezuela (Pearson, p.10). In Indonesia, draft revisions 
to the Criminal Code threaten to violate fundamental human rights (Nguyen, 
p.17). Bennett (p.44) also uncovers how bribery and poor transparency can 
derail town planning processes with case studies from the United States and the 
United Kingdom. In some instances, turbulence may be a necessary condition 
for growth and development. Srikanth (p.20) ask whether India’s radical 
demonetisation policy truly reduced counterfeit currencies. 

Other foci of turbulence have appeared in the environmental and cultural 
spheres. Howard (p.7) highlights the flaws of international environmental law in 
protecting shark populations. Rand (p.27) examines the deliberate destruction 
of cultural heritage as part of war, while Bacani (p.24) notes how North-
South geopolitical tensions have overflown into the Olympic arena. Moreover, 
four of our contributors spotlight turbulence and its antidote in global health. 
Investigations are made in relation to healthcare workers and the spread 
of influenza (Yang, p.59); the threat of smallpox re-emergence (Yu, p.47);  
problematic drug and alcohol use amongst young Indigenous populations (Hill, 
p.51); and cultural factors behind disordered eating (Wang, p.55). 

We would like to thank the Faculty of Arts and Social Sciences and the 
School of Social Sciences at UNSW for their ongoing support of Politik. Our 
acknowledgment particularly extends to Michael Bowen, the School Manager 
for the School of Social Sciences, for his ongoing guidance. Finally, on behalf of 
the editorial team, we hope you enjoy the contributions of talented students at 
UNSW in the following pages. Thank you for supporting this issue.
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4 AMERICAS

Protestor Deaths 
and US Involvement 
in the Fraudulent 2017 
Honduras Election
by Brooke Unsworth 

On 26th of November 2017, the Honduras federal election took 
place. The political standoff was between Conservative National 
Party leader Juan Orlando Hernández and Anti-Corruption Party 
leader Salvador Nasralla. This election was unique in the sense that 
it was irregular and inconsistent. With almost 60% of the votes 
confirmed on the night of the election, Nasralla had assumed a 
5-point lead.1 However, shortly afterwards, results ceased being 
released to the public. More than a day later, Hernández emerged as 
the country’s’ elected President with a slim majority.2 This unusual 
and somewhat secretive election catalysed a shift of political unrest 
and dissatisfaction throughout Honduras. Immediately after the 
election results were brought to air, thousands of protestors marched 
the streets, demanding a re-vote. With this added pressure on the 
Honduras government, constitutional rights were suspended. This 
granted the nation’s police and military free-rein while curfews were 
imposed for citizens.3 As a consequence of the government’s actions, 
at least 31 protestors died. The majority of deaths occurred in the 
areas of northern Honduras, which carried unprecedented support 
for a Nasralla win. Amnesty International and the United Nations 
condemned the government’s actions, labelling the deaths as ‘torture’ 
and ‘illegal’.4 However the Honduras government claimed that these 
deaths were merely acts of gang-related violence.5 After a month 
of political upheaval and conflict, the Supreme Electoral Tribunal, 
linked to the Conservative National Party, declared Hernández as 
the new elected President, despite accusations of fraud and a recount 
of only 1,000 votes.6 The US remained relatively silent in regards 
to the 31 post-election deaths.7 However, President Trump soon 
expressed his congratulations to Hernández, as they had previously 
worked closely together on international issues.8 With US$114 
million in security aid provided to Honduras by the US in the last 
decade, several questions are posed. How much is the US involved 
in Honduras’ political affairs? Is the US biased towards certain 
Honduras politicians? Finally: how much did the US influence the 
2017 federal election?9 To best understand the US’ involvement 

Brooke Unsworth (Bachelor of International 
Studies, Year III) has a special interest in 
International Relations and Spanish. This 
August, she is moving to Madrid, Spain to 
study at Universidad Pontificia Comillas.
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in the 2017 Honduras federal election, it is important to 
observe their abundant history of being politically involved 
with Honduras and Latin America in general. 

 
Image 1: Salvador Nasralla holding a rally in Tegucigalpa, 
Honduras. Image Credit: VOA News.

THE HISTORY OF THE UNITED STATES’ 
POLITICAL INVOLVEMENT IN LATIN AMERICA
The US has heavily influenced policy decisions amongst Latin 
American states since the post-Cold War era. This has been 
achieved through swift yet forceful injections of militaristic 
and neoliberal ideologies.10 The most common example of 
this can be seen through the Washington Consensus, where 
the US opened its markets to free trade and global capitalism. 
If Latin American countries did not follow in this path of 
neoliberalism, they would face reprisals.11 Militarism was 
resorted to when Latin American countries began to reject 
the notion of the Washington Consensus. This rejection 
took place through Latin American government parties.12 
Until the late 1990s, Latin America was mostly governed 
by left-wing and even socialist parties as a political reaction 
against US involvement in the region. However, the US 
enforced militarism along with neo-colonial tactics such as 
military coups and subverting democracy. This allowed the 
US to shape and alter the outcome of future Latin American 
elections and drive the area more into the direction of ideal 
Western politics and economy.13 One of the most extreme 
cases of military coup conducted by the US amongst Latin 
America can be seen in Honduras. 

THE HISTORY OF THE UNITED STATES’
POLITICAL INVOLVEMENT IN HONDURAS 
The US’ influence over policy and government throughout 
Honduras is undeniably impactful and may even question 
whether Honduras is a democratic nation. Beginning in 
2009, the democratically elected President of Honduras, 
Manuel Zelaya was ousted in a coup d’état by American 
Congress and Hilary Clinton, then Secretary of State.14 
This military coup was performed as American Congress 
determined President Manuel Zelaya ‘failed to pay due 

attention to problems of national interest and did not 
obey legal decisions to the detriment of the rule of law’.15 
Following the announcement of the coup, electricity was 
cut in Tegucigalpa, Honduras’ capital, as the city was 
infested by war aircraft vehicles.16 Police were reported to 
have used violence against citizens, including the use of 
tear gas, and more than 100 activists were killed in the 
following years after the coup.17 The 2009 coup d’état was 
profusely condemned by the Central American Integration 
System and several Latin American presidents. President of 
Venezuela Hugo Chavez believed the coup to be a challenge 
against democracy and law.18 It is irrefutable that the US 
were involved and heavily influenced the outcome of the 
presidency election in Honduras during 2009 and these 
actions are seen being repeated in the 2017 federal election. 
However, the question is why? Why does the US need to 
subvert Honduras politics? What are the US’ interests 
within Honduras? 

UNITED STATES INTERESTS WITHIN HONDURAS 
The answer to the US backing of the 2009 coup d’état 
and 2017 fraudulent election may lie in resources. The 
US, Canada and Honduras are in a tripolar relationship 
that involves the mining sector of Honduras. With US$700 
million given to the Honduras mining sector, Canada 
and the US may pursue their exploitative resource and 
economic needs.19 However, this relationship enables and 
contributes to systematic state repression within Honduras, 
and with a US-run Honduras, these injustices can be 
silenced effectively. To begin, the Honduras mining sector 
which is funded by Canada and the US, is contributing 
to devastating environmental and health issues, including 
but not limited to cyanide leakage and open mines.20 In 
addition, the Honduras mining industry contributes to low 
wages and sweat-shops.21 Finally, the Honduras mining 
industry has a dark and sinister problem with state squat 
killings. Peaceful land activists who oppose the Honduras 
mining sector have been assassinated for almost a decade. It 
is common story that campesinos (working-class farmers) 
are assassinated when they question the ownership of mine-
run and elite-run land within Honduras.22 With systematic 
state repression and state sponsored squat killings occurring 
under the sponsorship and knowledge of the US, there is 
no doubt that the US would want to know and control the 
government of Honduras. 

CONCLUSION
The 2017 Honduras federal election was illegitimate, 
fraudulent and undemocratic. The result of this election 
displays decades of systematic control of Honduras and 
neighbouring Latin American nations, by the US. Beginning 
in the post-war era, the US forcibly injected ideals of 
neoliberalism and militarism amongst Latin America 



6

which ended negatively in the demise of Latin American 
economies. This aggressive control spiralled further in the 
2000s when the US began to tamper with Latin American 
politics. Honduras was one of the nations most affected as 
seen through the 2009 coup d’état and our topic of debate, 
the 2017 federal election. Through these subversions of 
democracy, the US manipulated the politics of Honduras. 
The US essentially chose who governed Honduras. The 
US has exhorted their power over Honduras as a means 
for their own economic gain, whilst protecting some dark 
secrets that have occurred because of this lack of democracy. 
The US heavily influenced the 2017 Honduras election and 
compromised the concept of democracy in doing so. 
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Sharks Are Friends Not Food:
Straddling Shark Populations in 
Baja, Mexico and the Scope of 
International Environmental Law 
by Alison Howard 
Alison Howard (Juris Doctor, Year II) 
previously graduated from UTS in 2016 
with a Bachelor of Communications (Writing 
and Cultural Studies). Alison has always 
held a strong interest in shark research and 
conservation.

Demonised, overfished and left to die in gillnets and longlines, 
sharks are threatened at multiple stages of their life cycle. One of 
the biggest challenges to marine fish populations (including shark 
populations) is the threat of bycatch (the unintentional catch of 
non-target species or sizes).1 Sharks caught accidentally are often 
discarded dead, injured or alive, and too poorly recorded to allow 
for genuine population impact assessment. Regulations are in 
place for the release of threatened species when caught in this 
manner, but if the sharks are dead on retrieval, the purpose of this 
conservation method becomes redundant.2

What, then, if this practice were happening to highly migratory 
shark species, in their infancy? While at their most vulnerable 
stage, juvenile sharks off the coast of Baja, Mexico, are being caught 
purposely and accidentally by artisanal (small scale) fisheries. The 
pups are then discarded in ‘dumping grounds’ recorded to have 
high rates of juvenile, near-threatened Blue and Short Fin Mako 
sharks.3 Compelling evidence suggests these slow reproducing 
species use the waters as birthing grounds, but without more 
detailed observations it becomes difficult to assess the significance 
of these sites to greater shark populations.  To implement targeted 
conservationist practices, research and discourse needs to flow 
between impacted nations. Without the ability for international 
law to intervene, the degradation of shark populations will 
continue globally, undermining any success of current or future 
management strategies.

INTERNATIONAL FRAMEWORK
The issue lies with the almost hidden nature of this specific 
practice under current international law frameworks governing 
straddling shark populations. The United Nation’s Convention 
on the Law of the Sea (UNCLOS)4, the original authority for 
oceanic regulation, creates maritime zones conferring rights 
and responsibilities on state actors. This includes coastal state 

Image 1. Hammerhead shark caught 
using longline fishing technique, Mexico, 
El Sargento. Credit: Federico Vespignani, 
Instagram - @federico_vespignani
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sovereignty over fisheries within twelve nautical miles 
from the coastline and the right to exploitation of marine 
resources within the Exclusive Economic Zone.5 However, 
under UNCLOS, the territorial seas and internal waters 
are within the sovereignty of a coastal state, allowing 
complete jurisdiction over activities within. This means 
significant territory, such as the Sea of Cortez, a potential 
White Shark pupping ground, is governed and regulated by 
Mexican fisheries management.6 It can be noted that the 
Mexican Official Standards (Normas Oficiales Mexicanas)7 
do not contain any provisions for the management of shark 
populations due to protest from artisanal fishermen and 
sport fishermen.8 The maintenance of migratory shark 
species has substantial global significance. To provide the 
research, regulation and governance required to ensure 
species survival, international law frameworks need to 
change to fill these jurisdictional voids. 

Image 2. Bycatch ‘dumping grounds’, Sea of Cortez. Credit: 
Federico Vespignani, Instagram - @federico_vespignani

POSSIBLE SOLUTIONS 
Degradation of sovereign rights to resources will continue 
to be a burden on issues such as fisheries management.9 
In the book, ‘The International Law of Sharks’, Erika J. 
Techera and Natalie Klein suggest the establishment of 
an international institution for shark conservation and 
management, mimicking characteristics of the International 
Convention on the Regulation of Whaling (ICRW). Ideally, 
a system such as this would allow the necessary governing 
body like the International Whaling Commission to 
significantly influence shark-fishing practices within 
and without territorial boundaries. While desirable in 
theory, the practical requirements of implementing an 
all-encompassing institution and subsequent regulations 

would be too onerous a job in the face of identified 
objectors. State-centric rules and rigid, binding practices 
are no longer the ideal considerations for dealing with 
international issues such as global shark governance.10 
Broader and less formal responses are emerging as viable 
options to address multiple angles of the problem. These 
can include considerations of environmental, economic 
and socio-cultural impacts. For a complete and sustainable 
approach, Bederman agrees we must look away from the 
overbearing domain of politics and focus on exploring 
national traditions and trends in commerce and ideas for 
insight into progressive solutions.11

FLUIDITY AND COMMUNICATION
Based on the practical and balanced critique of Frédéric 
Mégret, it is clear that there is still opportunity for unity 
and development in the face of fragmented international 
environmental law.12 For example, aligning the multitude 
of treaties and policies governing global migratory shark 
populations into a single legal instrument could be one 
option. 

Another possible solution is derived from the history of 
the ICRW. Even when the approach and interpretation 
of whaling practice by the state majority had developed, 
the convention was unable to reflect it. Fluidity is key to 
the current international law requirements, along with 
the dispersion of information and conversation. To create 
successful international law that governs shark populations, 
Dixon emphasises a need for the presence of procedural 
and administrative rules reflected at the heart of every legal 
system and state.13

THE ‘VIRTUAL TREATY’
Klein and Techera pose one option encompassing these 
ideas, called ‘virtual treaty’. They note that a virtual treaty 
would be able to overcome the challenges of our current 
state-centralised system through the equal weighting of 
actors. A virtual treaty would also allow participation by 
entities such as non-governmental organisations acting on 
behalf civil society, which would limit the perception of a 
vertical based system of governance. The system would be 
made up of interconnected ‘nodes’ in which existing shark-
related international frameworks are joined together.

The idea is bold in the current international climate. 
There is merit in the design of an inherently adaptive 
model, as opposed to stagnated forms of segmented 
governance, which have essentially created the current 
shark management crisis in Mexico. A virtual treaty would 
facilitate communication between previously isolated 
groups with vested interest in the conservation process.  
The problem cannot be solved through aristocratic forms 
of idealised conservation strategies. Reality demands that 

AMERICAS
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attention be paid to extrinsic facets of the issue, such 
as the limited economic opportunities in these coastal 
communities which force reliance on detrimental fishing 
practices.  Sustainable management of shark populations 
should be a pivotal concern for all coastal nations, if not 
for solely environmental considerations, then for numerous 
economic considerations such as trade and tourism. 

Image 3. Artisanal Mexican fisherman catching and 
bludgeoning endangered Silky shark to death, Baja Mexico. 
Credit: Federico Vespignani, New York Times

CONCLUSION 
With large migratory shark numbers on the decline, it is 
only a matter of time before the international community 
is forced into action. Perhaps if a champion state came 
fourth and advocated on behalf of shark populations along 
the Mexican coastline, real and sustainable preventative 
measures, like regulated fishing times and juvenile protection 
zones, could be established. To do so, would require a high 
level of international cooperation and dedication to the 
development of new and slightly revolutionary governance 
procedures. In the field of marine conservation, it has 
been done before. The ICRW is proof that when social 
and domestic interests align and direct change occurs, 
international law can follow. The status of sharks in Mexico 
is also a concern of US fisheries management, as they are 
a shared ecological and economic resource.14 The issues of 
sovereign right to oceanic resources are exemplified but 
not limited to, unsustainable fishing practices on Mexico’s 
coastline, highlighting the codependence neighboring states 
have on each other’s sustainable fishing practices. Perhaps 
it is time we took a lesson from the sharks themselves, 
and focused efforts solely forward to develop a new, fluid, 
horizontal and discursively rich structure of international 
law.
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How Venezuelan 
President Nicolas Maduro 
Broke the Law to ‘Fix’ It
by Jovi Pearson 
Jovi Pearson (Master of Business Law, Year 
II) hold a Bachelor’s degree in International 
Studies and has an interest in Corporate 
and Commercial Law. Heavily involved 
with improving the academic experience of 
UNSW students, she can be frequently found 
in faculty meetings, on the cover of various 
UNSW pamphlets and supporting various 
student groups.

The model for the governance of a state is based on the theory of the 
trias politica principle, described by Charles-Louis de Secondat, baron 
de La Brède et de Montesquieu in the 17th Century.1 This principle 
set up the idea of separating the powers of government into three 
separate arms, each keeping the other in check so that none would 
hold more power than the other. These three arms are: the legislature, 
the ruling party or monarch; the executive, the parliament or legislative 
chamber or house; and the judiciary, the judicial or court system. The 
importance and impact of this doctrine of separation of powers has 
always played a remarkable role in shaping government systems, as 
a way to prevent corruption and collapse, however when the lines 
between these separate arms are removed, only turbulence will be 
encountered. Venezuelan President Nicolás Maduro knows first-hand 
what this turbulence can bring. 

Maduro assumed office in 2013 from President Hugo Chávez, both 
members of the United Socialist Party of Venezuela. In 2004, the 
United Socialist Party of Venezuela modified the law that regulates the 
Supreme Court,2 allowing the government to increase the number of 
sitting justices from 20 to 32 and filling those new additional spots 
with political allies to the party.3

The International Bar Association and the International Commission 
of Jurists have criticised the Venezuelan courts for their lack of 
independence and said the rulings pave the way for human rights 
abuses by the government.4 The two groups have joined other watchdog 
organisations in raising these issues at the United Nations Human 
Rights Committee.5

The Court took many liberties when interpreting legal precedents 
and jurisprudence to make sure its rulings benefited or went the 
Maduro government’s way. According to Canova, the Court regularly 
contradicted itself, and numerous rulings went against basic legal 
precepts.

AMERICAS
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‘Since 2004, the [Venezuelan] Supreme Court has been 
an arm of the executive branch’, says Antonio Canova, 
a Venezuelan law professor and constitutional expert.6 
Canova, along with three co-authors, published a book in 
2015 that analysed 45,000 of the Court’s rulings in cases 
tied to the executive branch between 2004 and 2013. They 
found that in all those years, the Court never ruled against 
the executive.7

MARCH 2017 ‘COUP DE SUPREME COURT’
In 2017, Venezuela’s Supreme Court triggered one of the 
biggest political and legal crises in the country’s history. Via 
two rulings in March of that year, the Supreme Court of 
Justice deprived the National Assembly of its constitutional 
powers and granted sweeping arbitrary powers to the 
executive.8 By doing so, the Supreme Court effectively 
claimed legislative powers for itself.9 These rulings triggered 
the dissolution of the Venezuelan parliament, creating 
massive turbulence within an already troubled country. 

The orchestrator of this crisis was the President of 
Venezuela, Nicolas Maduro. Maduro sought to seize more 
power and consolidate his control by forcibly removing 
Supreme Court judges that did not align with his interests 
and replacing them with those who were Maduro loyalists.10 
He would have known that these rulings would drive 
Venezuela’s political and legal environment further towards 
authoritarian rule under his control, but what he may not 
have predicted was the resulting resurgence of protests as 
well as exponential economic and political impacts. 

Immediately after the ruling, hundreds of thousands of 
people suffocated the streets to protest the increasingly 
unpopular president; the UN voiced its disapproval with 
many member states maintaining and imposing new 
sanctions, such as the United States freezing United States 
assets that the seven individuals have and prohibiting 
United States citizens from doing business with them.11 For 
a country already deep in a $86bn bond debt crisis, and 
over $185bn in loan debt from China and Russia, this has 
only made things much worse.12

Maduro responded to this domestic and international 
pressure by virtually restricting access to all information 
related to Venezuela, in order to convey a façade of 
normalcy within the nation. Efforts to gauge the degree 
of Venezuela’s rampant inflation have involved tracking 
the black-market value of the national currency13 or via 
Bloomberg’s Venezuelan Café Con Leche Index.14 Other 
socioeconomic surrogate measures for inflation have also 
been estimated, relating to anything from crime levels to 
food shortages, and even pharmaceutical shortages blamed 
on the United States sanctions.15

The Supreme Court’s ruling was reversed on 1 April 2018, 
but the damage from the legal storm was irrevocable. 
Opposition leaders accused Maduro of trying to turn 
Venezuela into a dictatorship,16 and the Court, nominally 
committed to enforcing the country’s Constitution, had 
instead destroyed the integrity of its constitutional role by 
carrying out what amounted to a judicial coup.17

When the announcement was televised, Maikel Moreno, 
the Chief Justice of the Court and a close Maduro ally, 
sat alongside his Supreme Court counterparts, but to his 
left, sat the Venezuelan Vice President, Tareck El Aissami. 
Significantly, El Aissami’s presence cast a suspicious 
cloud over the Court’s supposed ‘independence’ from the 
executive branch. The Venezuelan Supreme Court, which 
should be one of the broken country’s last checks and 
balances to protect its democracy, has been turned into a 
political weapon.

The Court’s transformation into an arm of the Maduro 
government comes at a terrible time for the oil-rich country, 
which is already mired in a deep economic crisis marked by 
widespread food shortages and inflation projected to rise 
by more than 12,000% this year.18

MADURO, A REPEAT OFFENDER
While his party held the majority in parliament, Maduro’s 
government relied on it to approve anything he wanted, 
such as criminalising government dissent; politically-
motivated arrests, such as former Chacao mayor and leader 
of Popular Will, Leopoldo Lopez; and using live ammunition 
and torture against protestors.19 Security forces kept the 
opposition subdued and, if necessary, imprisoned.20  The 
strategy worked perfectly for them. 

Maduro’s manipulation of the Supreme Court began well 
before 2017. The legal drama that ignited Venezuela’s 
recent political crisis began in 2015, after Maduro’s party 
suffered devastating electoral losses in parliamentary 
elections. In December 2015, Maduro’s ruling party was 
defeated in parliamentary elections in a landslide loss, 
with the opposition winning a two-thirds supermajority. 
As a result, the opposition could potentially rewrite the 
Constitution, remake the Supreme Court, and remove 
government ministers. To prevent this from happening, 
Maduro quickly found loopholes within the legislature: he 
used the Venezuelan Supreme Court as his new weapon of 
choice against the opposition. Little by little at first, and 
much more aggressively later, he had a handpicked court 
that could take over virtually all of the parliament’s power. 
For example, Judge Eladio Aponte has been implicated in 
numerous drug-trafficking related cases; in one instance, 
he authorised the issuance of a special government 
identity card for a drug trafficker. In another instance, 
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Aponte, upon fleeing Venezuela, described to United States 
authorities how he was ordered by senior government 
officials to release a Venezuelan army officer, Lieutenant 
Colonel Pedro Maggino Belichi. The Lieutenant, a part of 
the president’s inner circle, had been arrested for allegedly 
helping smuggle two tonnes of cocaine in the state of Lara.

More recently, Maduro’s allies on the Supreme Court 
promptly stepped in to block three opposition lawmakers 
from being sworn in, just enough to ensure the opposition 
didn’t have the supermajority it needed to make major 
changes to the country.21 However, the opposition-controlled 
parliament swore them in anyway, and the justices then 
ruled that parliament was in contempt; an extraordinarily 
broad attack at a co-equal branch of government.22

The Court went even further in late March 2017, setting 
new limits on parliamentary immunity and giving Maduro 
the ability to modify existing laws, taking away one of 
parliament’s most important powers. The Court then 
ruled that Maduro could change the law that regulates 
the oil sector and sign new oil joint ventures with foreign 
companies. Finally, it effectively dissolved parliament and 
assumed its powers. The Court’s reasoning: parliament 
remained in contempt of court because of the unresolved 
fight over those three lawmakers.23

According to Canova in an interview last year, ‘the justices 
would point to an established precedent or jurisprudence 
and use it to justify a ruling, and in a following case they 
would use the same precedent as a justification to issue a 
completely opposite ruling to the previous case’.24

CONCLUSION
Maduro now holds more legislative power than ever, but 
his country is more fragile than ever as well. Since the 
events following March 2017, Maduro’s government and 
court has blocked efforts to oust him through a referendum 
and delayed local and state elections.25 The opposition 
leader Henrique Capriles was then banned from politics 
for 15 years by the courts, forcing the popular opposition 
leader to flee to neighbouring Republic of Colombia.26

The biggest challenges for Venezuela in the current 
socioeconomic climate are essentially related to economics. 
Maduro has now started to openly move towards 
cryptocurrency as a solution to the unprecedented economic 
crisis in his country, as well as his avid promotion of ‘100% 
organic’ medicines for illnesses (given that approximately 
80% of impoverished Venezuelans seeking pharmaceutical 
supplies resort to desperate measures such as searching 
through trash or bartering with vets for pharmaceutical 
supplies).27 

With crime and poverty at an all-time high, and his 
poll numbers plummeting to 20%,28 many disillusioned 
Venezuelans may wonder whether Maduro will be unseated 
from his presidential role or if he will resort to new ways 
to break the law and maintain power. One thing is clear: 
Maduro has ninety-nine problems to deal with, but the 
Supreme Court isn’t one. 
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In 2011, Operation Neptune Spear saw the targeted killing of Osama 
bin Laden outside a traditional theatre of war. The subsequent 
indeterminacy of its legality highlights the turbulent nature of 
international law. The balance between national security, sovereignty, 
and the upholding of human rights now operates against a different 
security discourse with the emergence of transnational terrorism and 
non-state actors unconstrained by traditional territorial links. While 
the targeted killing was grounded in both factual and jurisprudential 
indeterminacy, it is still prudent to examine the events of Operation 
Neptune Spear through the operative bodies of jus ad bellum and 
jus in bello. These two concurrent legal regimes regulate the use of 
armed force and its parameters in the international community.

JUS AD BELLUM
Whether the use of armed force against bin Laden is grounded in 
legally sound principles of international law turns upon, inter alia, 
its adherence to the jus ad bellum, a set of criteria used to determine 
whether conflict is ‘just’. This is grounded in the framework of 
Article 2(4) of the UN Charter1 which proscribes an obligation 
towards all to refrain from the use of force unless operating under 
the codified exceptions of Security Council authorisation and 
the legitimate use of self-defence.2 The United States’ incursion 
into Pakistan is generally framed as relying on the doctrine of 
anticipatory self-defence which finds its authority in both Article 
513 and customary international law. Reprisals which are punitive 
in character are jurisprudentially distinct from pre-emptive actions 
taken under the framework of self-defence, and subsequently fall 
outside the boundaries of a legitimate use of force.4

RIGHT OF SOVEREIGNTY  
At first view, where no consent is given, incursion into Pakistani 
territory constitutes a violation of the prohibition on the use of 
force within the meaning of Article 2(4).5 Arguably, contemporary 
state practice evinces a less restrictive practice of self-defence 
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that gives less weight to the orthodox constructs of 
sovereignty.6 In particular, the concurrently developing 
preoccupation with the threat of terrorism in the Western 
sphere suggests a relaxation on the notion on sovereignty. 
Similarly, mimicking the framework of the doctrine of the 
Responsibility to Protect, it could be argued that where 
Pakistan was ‘unwilling or unable’ to act upon an obligation 
to neutralise a transnational threat within its borders, the 
right for a third-party state to intervene is triggered.7 This 
is particularly so when considering Pakistan incurs state 
responsibility where it fails to act against terrorist groups 
within its territory.8

NECESSITY AND PROPORTIONALITY
The permissibility of the legitimate exercise of anticipatory 
self-defence turns on the twin requisite principles of 
necessity and proportionality. Whereas the principle of 
necessity confines acts of force to those integral to defend 
against an imminent and ‘overwhelming’ threat of attack,9 
the principle of proportionality runs concurrently to 
limit the scope and degree of force relative to the original 
transgression.10 In particular, the Caroline doctrine sets a 
high threshold that bars the triggering of the use of force 
in response to threats that are too remote or inchoate, 
requiring that there be ‘no choice of means and no moment 
for deliberation’ before the act is lawful.11 Legally, these 
principles are codified in Articles 112 and 2(3)13 of the 
UN Charter which impose upon the state obligations to 
exhaust all peaceful modalities of conflict resolution and 
to exercise the least injurious act of force. To ground the 
legality of Neptune Spear in the doctrine of self-defence 
therefore requires the juridical acceptance that the US 
had been the victim of a sustained ‘armed attack’ of such 
imminence so as to render the targeted killing the most 
proportionate response relative to the threat imposed on 
its state security. This would suggest that, rather than 
approaching them as isolated acts of aggression, attacks 
perpetrated by al Qaeda such as the bombings of the U.S. 
embassies in Africa and the September 11 attacks, are 
situated on a causal chain constituting a single sustained 
threat towards US security.14 That is, the necessary reading 
must be that a sustained, unpredictable attack is enough 
to project a protracted and potentially indefinite right to 
invocate self-defence measures as a proportionate defensive 
response to a recurring pattern of aggression.15 Clearly such 
a reading of the authority necessitates a broader meaning 
of what constitutes an ‘imminent’ threat. Indeed, given the 
nature of international customary law in particular, regard 
must be had to the global security framework in which 
the targeted killing was situated. The emergence of non-
state actors in the global conflict discourse who operate 
without the constraints of traditional state actors, and in 
the rise of transnational terrorism, has engendered security 
imperatives that necessarily alter previous applications of 

the jus ad bellum.16 As such, it becomes necessary to realign 
the doctrine of self-defence to its contemporary context 
wherein new modes of conflict characterised by volatility, 
unpredictability, and high potentialities of civilian death 
and unrest have emerged.17 Considering this, it is plausible 
that the targeted killing of bin Laden can be characterised 
as a legally permissible form of anticipatory self-defence, 
necessary to protect against future attacks.

JUS IN BELLO
Continuing on the assumption there is no breach of the jus 
ad bellum, the targeted killing of bin Laden may nevertheless 
contravene international law where the jus in bello, the law 
governing warfare, does not satisfy concomitantly. The 
Law of Armed Conflict (LOAC) is applicable only in the 
recognition of an armed conflict, triggering in turn the 
engagement of international humanitarian law (IHL).18 
In situations of armed conflict, IHL takes precedent over 
international human rights law (IHR).19 It is arguable 
whether the obligation to respect rights proscribed by 
the International Covenant on Civil and Political Rights 
(ICCPR), in particular Article 6 – Right to Life,20 retains 
application to extraterritorial persons as running parallel to 
IHL or if such obligations are relieved by the jurisdiction 
of IHL. 

INTERNATIONAL HUMAN RIGHTS LAW 
If the belligerency between the US and bin Laden cannot be 
said to be an armed conflict within the meaning of LOAC, 
then IHL is not engaged and prima facie bin Laden retains 
the full force of his rights under IHR. This renders his 
death extrajudicial.21 In such a case, whether bin Laden is 
considered an enemy hors de combat is predicated on his 
participation in the hostilities against the US and on the 
balance, any definitive withdrawal from military activity.22 

Given that the particularities of bin Laden’s role in al Qaeda 
in the period immediately preceding his death are relatively 
uncertain,23 it is difficult to determine whether his apparent 
inactivity is sufficient to render his targeted death illegal.24 
Furthermore, indeterminacies surrounding the operation, 
such as whether there was an attempt to surrender or any 
other activity satisfying the classification of bin Laden 
as an enemy out of combat, further cast difficulty on the 
determination of bin Laden’s legal status.25 The U, as such, 
frames the legitimacy of its incursion into Pakistan as an 
exercise of self-defence in response to a sustained non-
international armed conflict with al Qaeda. In doing so, 
IHL is triggered, bringing bin Laden within the purview of 
being a lawful military target.

CONCLUSION
The normative nature of the concurrent legal paradigms of 
jus ad bellum and jus in bello that regulate lawful use of force 
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in the international community renders the legitimacy of 
the targeted killing of bin Laden indeterminate. However, 
evaluating its legality under the current framework of the 
international security discourse, it is likely that the opinio 
juris has shifted to sanction the US use of force despite 
derogation from past articulations of the relevant doctrines 
and principles of international law. In particular, a reading 
of the targeted killing of Osama bin Laden as lawful aligns 
with the contemporary context of the emerging threat of 
transnational terrorism and the subsequent alteration of 
the character of international conflict.
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The Indonesian House of Representatives (DPR) is in its final stages 
of deliberating the draft revision of the Criminal Code. The DPR is 
seeking to make 800 amendments to the Criminal Code despite being 
confronted with immense public outrage concerning their potential to 
violate fundamental human rights. Three of the most controversial draft 
amendments include (1) Articles 481, 482 and 483, which limits sharing 
information on family planning and abortion to authorised officials, (2) 
Article 484 on zina, or adultery, which criminalises all extra-marital sex 
and, (3) Article 495, which criminalises obscene acts between same-sex 
individuals. 

THE CURRENT SITUATION 
The 100-year old Criminal Code is itself is a product of Dutch colonialism, 
and has not been altered since the Dutch authorities issued it in 1918. 
The push to amend it arose out of a proposal to the Constitutional Court 
in 2017 by the conservative group, the Family Love Alliance (AILA), 
to criminalise any sexual activity outside marriage.1 In December 2017, 
the Court rejected this proposal, recommending that AILA approach 
parliament if they wanted to change the Criminal Code. 

Topics such as sexuality are viewed by the public as personal matters. 
Yet, parliament has rationalised the need for the amendments as a way 
to uphold morality.2 Presiding over people’s private lives has always 
been the norm in Indonesian society where existing anti-pornography 
and adultery laws purely seek to curb the spread of immoral behaviour. 
However, the potential changes to the Criminal Code raises fears amongst 
vulnerable groups who may be further marginalised.3

Ironically, the Indonesian Constitution enshrines the protection of 
minorities from discrimination. In response to the pending Criminal 
Code revisions, in early February 2018, the United Nations High 
Commissioner for Human Rights urged Indonesia to ‘resist attempts to 
introduce new forms of discrimination in law’.4 This comes after the 
government accepted UN Human Rights Council recommendations in 
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September 2017 to repeal its discriminatory bylaws and 
‘prioritise progress on equality’.5

Despite pleas from civil society organisations and members 
of the public to delay enacting the problematic revisions, 
the DPR expects to finalise the process around April 2018. 
This begs the question, why the urgency to amend the 
Criminal Code? Ahmad Taufan Damanik, Chairman of 
the Indonesian National Human Rights Commission has 
indicated that the LGBT issue is being ‘extraordinarily 
politicised’ in the lead-up to the 2019 presidential election.6 
LGBT people are increasingly stigmatised in Indonesia,7 
presenting politicians with an opportunity to capitalise 
upon the sentiments against the LGBT community. 

PUBLIC VERSUS PRIVATE 
The amendments seek to blur the lines of privacy, exposing 
the personal freedoms of individuals to criminalisation. 
Although the government cannot interfere in private 
matters, Enny Nurbaningsih, the head drafter of the 
Criminal Code bill stated that ‘when private matters disrupt 
public matters, we have to enforce the law’.8 However, this 
is contentious as a high degree of subjectivity is required in 
determining whether an action is ‘immoral’.9

The controversial Criminal Code revisions have intensified 
the spotlight on LGBT individuals in recent years and the 
surveillance they have been subjected to by the community. 
By wielding the power of social media, anti-LGBT activists 
are given a platform to publicly ‘name and shame’ their 
actions.10 In March 2017, a group of vigilantes invaded 
a house in Aceh to arrest two men who were engaging 
in sexual relations. Before turning them into police, the 
vigilantes circulated videos of the two men on social media. 
This culture of ‘naming and shaming’ is dangerous as it 
drags private actions into the public realm.11 It amplifies 
the moral panic surrounding the LGBT community and 
emboldens people to take the law into their own hands. 

Current adultery laws only apply to sex between a married 
person and someone who is not their spouse. However, 
draft Article 484 seeks to extend the scope of adultery 
to all unmarried persons irrespective of their consensual 
nature.12 A prior version of Article 484 specified that 
complaints could be made by spouses or ‘any concerned 
third party’. However, the unclear definition of ‘third 
parties’ is susceptible to abuse as it may encourage vigilante 
justice.13 Thus, potentially escalating the frequency of raids 
in private spaces.14 Although this part of the article has 
since been altered to limit complaints to husbands, wives, 
children or parents,15 it still poses significant hindrances to 
the personal freedoms of individuals. 

VICTIMISING THE VULNERABLE
By restricting the sharing of information about sexual 
and reproductive health to ‘authorised officials’ through 
Articles 481, 482 and 483, the public health of Indonesia is 
placed at risk and disadvantages individuals that need such 
information. The scope of ‘authorised officials’ has not yet 
been defined, but it may only include government health 
workers.16 Hence, illegalising the work of civil society and 
NGOs who play a primary role in publicly disseminating 
information on sexual and reproductive health.17

Passing these articles will likely raise the prevalence of 
health issues such as HIV/AIDS, maternal mortality and 
teenage pregnancy.18 It will further worsen the stigma 
and discrimination surrounding populations living with 
sexually transmitted diseases.19 As of 2015, Indonesia has 
the highest maternal mortality rate in Southeast Asia with 
126 deaths per 100,000 live births.20 Moreover, Indonesia 
has almost 700,000 people living with HIV, with only 8% 
having access to antiretroviral therapy.21 In view of the high 
incidence of health concerns in Indonesia, it is extremely 
important they be addressed rather than exacerbated 
through the Criminal Code revisions.  

Furthermore, Article 484 will affect the plight of 
impoverished couples, and victims of sexual assault 
and violence. The article stipulates that a man and 
woman engaging in sexual relations must be bound by a 
‘legitimate marriage’,22 otherwise they could face five years 
imprisonment. This potentially affects poor couples married 
through traditional or religious ceremonies that are unable 
to afford registering their marriage with the state.23 Since all 
marriages in Indonesia must observe one of the country’s 
six official religions, marriages falling under minority faiths 
also cannot be officially acknowledged.24 A 2012 census 
found that 25% of marriages in Indonesia are unrecorded,25 
meaning that Article 484 will have serious implications for 
a large number of vulnerable couples. 

Victims of rape could be further victimised through 
Article 484 if they are unable to prove there was a threat 
of violence against them.26 Since an offender could argue 
that the intercourse was consensual, rape victims will 
be more hesitant to report the crime in fear of being 
accused of breaking the law.27 Around 90% of rape cases 
are unreported in Indonesia, and reported offenders are 
seldom held accountable.28 Consequently, Jack Britton, a 
volunteer with the Indonesian National Commission on 
Violence Against Women, has suggested that there is a high 
probability that Article 484 will lead to the ‘criminalisation 
of the victim’.29

CONCLUSION – WHAT NOW? 
Indonesian laws have a tendency to over-criminalise, with 
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1,198 of the 1,251 criminal acts addressed in the penal 
code bill involving imprisonment.30 This also creates issues 
of overcrowding in prisons, considering the frequency of 
arrests that will be made. Police in Indonesia are widely 
viewed as corrupt. Combined with the subjectiveness 
of morality, Hermawan has noted that authorities will 
‘inevitably cherry pick cases, spare the powerful and single 
out the weak’.31

Theoretically, President Joko Widodo has the power to 
veto parliamentary decisions. Though few believe he will 
jeopardise his political capital if he wants to be elected 
for a second term next year.32 This leaves civil society and 
community members to pressure the DPR to postpone the 
Criminal Code’s finalisation until after the 2019 elections 
so as to evade the influence of political agendas. 

Revisions to the Criminal Code ought to bring about 
progressive change rather than step backwards from the 
laws developed by the Dutch. Seeing as the Indonesian 
Government has incorporated the Sustainable Development 
Goals in its National Human Rights Action Plan,33 it would 
only make sense for the country’s Criminal Code to reflect 
its commitment to progress on human rights. 
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At the stroke of the midnight hour1 on 8 November 2016 (8pm 
for factual correctness), Indians watched with bated breath as the 
Indian government announced that all current Rs.500 and Rs.1000 
notes would be removed from circulation and replaced with new 
Rs.500 and Rs.2000 notes. The Indian Prime Minister Narendra 
Modi described it as a ‘surgical strike on black money’.2 Modi 
claimed that demonetisation would end the counterfeiting of these 
notes, allegedly used to fund terrorist activities. Earlier in the year, 
possessors of black money were encouraged to declare their assets to 
avoid hefty penalties. Consequently, $13.050 billion was declared.3 
In August 2017, the Reserve Bank of India (RBI) remarked that 
99% of the demonetised currency had been deposited in banks 
across the nation. Yet as of February 2018, returned bank notes 
were still reportedly being checked for authenticity.4 Many would 
argue that the collateral damage of demonetisation has far exceeded 
the intended benefits. This article seeks to explore the aftermath of 
demonetisation. 

POLICY OVERVIEW 
Demonetisation is a monetary policy where a currency unit is 
removed from circulation in the economy, that unit then ceases to 
exist. In most circumstances, new currency units will be introduced 
to fetter a liquidity crisis.5

The push towards a cashless economy drove demonetisation.6 In a 
2016 address to parliament, Finance Minister Arun Jaitley suggested 
that demonetisation would herald a ‘digital India’.7 Subsequently, 
Paytm – India’s answer to ‘Tap and Go’ – ironically labeled ‘pay to 
Modi’, enjoyed tremendous growth, subscribing 155 million users 
in 2017.8

ECONOMIC IMPACT
The government’s decision to tackle black money, corruption and 
inflation was laudable. Black money is economically and socially 
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undesirable. In 2010, it was estimated that 20-25% of 
India’s Gross Domestic Product (GDP) was composed 
of black money.9 In nations such as India, where 30% of 
the population lives below the poverty line, black money 
exacerbates inequality – while the rich evade their tax 
obligations, government spending on public utilities is 
diminished.  Yet, only 6% of black money in India was held 
in cash, the bulk in gold, property and offshore accounts.10

 
Using demonetisation as a strategy for addressing India’s 
great disdain for tax was an audacious move. In the 
financial year ending 2013, 28.7 million individuals had 
filed an income tax return. Only 44% of these individuals 
paid any tax – 1% of India’s total population.11 Figures 
post-demonetisation have yet to be published. Arguably, 
eliminating the personal income-tax system may encourage 
Indians to be honest with their wealth; a tradeoff that would 
make the government $4.6 billion worse-off.12

One major criticism of demonetisation was that the 
government self-reflexively created another black market. 
Bankers were accused of depositing large sums of cash into 
smaller accounts, thereby avoiding their own tax liabilities 
and subsequently pocketing the interest on those deposits.13 
Worse still, poor labourers had been bribed into depositing 
large sums of cash into their bank accounts, on behalf of 
their rich employers. Although the labourers received a 
reward for this act, these accounts were now vulnerable to 
RBI scrutiny, and these labourers in effect became holders 
of black money.14 

Moreover, the link between black money and inflation is 
weak. Unlike white money, black money does not represent 
an excess in money, rather units held by individuals as 
opposed to the government.15 

The figures are stark. CARE India, a nongovernmental 
organisation, estimated that demonetisation would lower 
India’s GDP growth by 0.3-0.5%,16 while the RBI projected 
that gross valued-added growth would drop by 50 basis 
points for the financial year ending March 2017.17 GDP did 
drop to a three-year low in the first quarter of 2017-18, 
the manufacturing industry down 9.5% from the previous 
year.18 Given that growth has slowed over five consecutive 
quarters, the government’s target of 7% growth for 2017-
18 seems unrealistic, though that is yet to be seen.19 The 
Centre for Monitoring the Indian economy estimated 
that 1.5 million jobs were lost between January and April 
2017.20

 
Nevertheless, demonetisation may reap positive outcomes 
for the Indian economy. India’s Cash: GDP ratio21 – 10.6% 
in 2016 – is undesirably high.22 By comparison, the BRIC 
nations of China and Brazil have Cash: GDP ratios of 9.47% 

and 4% respectively.23 Several factors have contributed to 
India’s high ratio. Firstly, the sheer cost of transporting 
cash from urban to rural areas - 2/3 of India’s population 
live rurally. Secondly, the frequency with which notes are 
updated to include additional security features. Thirdly, 
India’s costly overdependence on notes - $2.6 billion per 
year for the RBI.24 By reducing India’s dependence on 
cash, in a country where over 50% of the population store 
their wealth at home, demonetisation may reduce theft.25 
In December 2016, Union Defense Minister Manohar 
Parrikar attributed a 50% drop in Mumbai crime rates to 
demonetisation.26

A cashless economy can also increase access to credit – 
the general understanding being that increasing access to 
credit alleviates poverty.27 Excess liquidity from returned 
currency can bring down lending rates; further, when 
given credit people can invest in capital and increase their 
return. However, in the third-quarter of the financial year 
2016-17, microfinance lending fell by 26% with respect to 
FY2015-16 rates. According to ICRA Bank, collection of 
microfinance loans ranged between 98-100% in the months 
leading up to October 2016. Comparatively, collection 
dropped by 20% in the fortnight following 8 November 
2016.28  

IMPACT ON THE POOR 
In a cruel twist to the narrative, the hardest hit by 
demonetisation were those least able to cope. Never had 
the world experienced a policy of such complexity – 1.25 
billion unknowing participants. In a compelling editorial, 
former Indian Prime Minister Manmohan Singh described 
demonetisation as a ‘mammoth tragedy.’29   

In December 2016, I was working for an NGO in 
Bangalore. I interviewed numerous families regarding their 
experiences of demonetisation. On one of these occasions, 
I encountered a 48-year-old daily wage earner in the 
Nagvarpalya community. Manjunatha had migrated from 
the outskirts of Bangalore with his family four years prior. 
He and his wife sold vegetables on the roadside. Business 
had suffered – with no eftpos machine to accept credit, and 
customers hesitant to part with their cash, vegetables wilted 
and rotted in the Bangalore heat. Unable to sell and buy 
produce, Manjunatha returned to his village to work on the 
family farm. When work was scarce, he would walk seven 
kilometers to the nearest bank hoping to exchange 500 
and 1000 notes; money he had saved to pay for his eldest 
daughter’s wedding. Manjunatha joined the serpentine 
queue of hopefuls, sweating under the berating sun, only 
to exchange 5000 rupees. Sometimes the bank remained 
closed for days at a time. For Manjunatha, the prospect 
of not affording the dowry had started to take precedence 
over immediate expenses. 
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TRANSITION TO A CASHLESS ECONOMY 
Right through India, ordinary Indians have struggled 
to come to terms with demonetisation. How did the 
Government expect them to depart from cash, when the 
basic infrastructure to support a cashless economy did not 
exist? So while Modi pedaled his propaganda campaign, 
labeling opponents of demonetisation as ‘Pakistanis,’ for 
the millions of Indians employed in the informal sector, 
demonetisation became a trade-off between eating today 
and eating tomorrow.30 The 2016 figures speak for 
themselves – 
• 90% of Indians are daily wage-earners;31 
• 300 million rural Indians do not have access to 

electricity;32

• an estimated 72-97% of Indians do not have access to 
internet;33

• 34% of Indians are illiterate, and cannot provide proof 
of identification to open a bank account; and34  

• there is only one ATM for every 6,500 people.35  

If India wanted to implement a cashless economy, there 
were certainly more effective ways of doing so. Firstly, a 
greater transition period would have eased the burden off 
ordinary Indians. Secondly, replacing the Rs.1000 note 
with a smaller denomination would have better deterred 
holders of black money from ‘hoarding’ new currency. 

CONCLUSION
Modi’s tryst with destiny was a failed experiment in 
fundamental economic theory – the costs far outweighed 
the benefits. Manjunatha’s story gives voice to the millions 
who continue to suffer the effects of demonetisation.

Image B reference (DELHI-ATM): The Hindu Correspondent 
2016, People queue up at outside of ATMs in Delhi on Sunday, 
The Hindu - Business Line, accessed 28 April 2018 < https://
www.thehindubusinessline.com/news/national/demonetisation-
queues-get-longer-at-banks-atms/article9340818.ece >. 

Image C reference (585634): Deccan Herald Correspondent 
2016, Huge Cash Seized by the Income Tax Department, Deccan 
Herald, accessed 28 April 2018 <https://www.deccanherald.com/
content/585634/biggest-seizure-rs-142-cr.html> 
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The opening ceremony of the 2018 Olympic Winter Games in 
Pyeongchang was a sight to behold – the chilly night culminated in 
a heroic parade of the Korean Unification Flag against the backdrop 
of amorous fanfare.1 Delegates from across the 38th Parallel in the 
Democratic People’s Republic of Korea (DPRK) merged with their 
southern counterparts from the Republic of Korea (ROK) to partake 
in what would be an Olympic Games shrouded in political tension. 
Over a month after the Games ended in Korea, military exercises 
resumed in the region with over 11,000 US soldiers joining forces 
with 300,000 ROK troops.2 Moreover, news of resuming military 
exercises were soon met with an agreement between President 
Donald Trump and DPRK leader Kim Jong-un to convene at a 
May 2018 summit, although the effect of these plans on military 
operations remains uncertain.3 The apparent harmony displayed by 
the Korean states further proved to be fleeting as the Paralympics 
failed to see the flag of a unified Korea due to a dispute between the 
ROK and Japan over the Liancourt Rocks (or Dokdo in Korean).4 
This reflects incongruous geopolitical priorities and pays testament 
to the ever-growing ideological differences in political philosophy. 
In the midst of talks regarding reunification, the question remains 
as to what will be the true impact of the Pyeongchang Games on 
geopolitics in the Korean Peninsula. 

HEART AND SEOUL: KOREAN POLITICAL IDEOLOGY
In understanding the nature of Korean relations, it is crucial to 
illustrate the underlying ideology fuelling this division. Originating 
from a nationalistic resistance against Soviet subjugation,5 the 
juche (self-reliance) ideology is the nationalistic cornerstone that 
continues to isolate the DPRK from the rest of the world.6 Lee 
notes that “[w]hen Kim Il Sung unilaterally declared juche to be the 
governing principle of all aspects of North Korean life, as well as the 
ideological basis of all state policies, the philosophy gained the full 
authority of Kim Il-sung’s godlike status.”7 Moreover, Illing contends 
that the DPRK was compelled into defensiveness after the US acted 
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Image credit: Matthias Hangst, ‘The South 
Korean and North Korean teams entered together 
under the Korean Unification Flag’, in The Week 
UK, 9 February 2018, http://www.theweek.
co.uk/91543/gallery-pyeongchang-2018-winter-
olympics-opening-ceremony#0.



25

on their premise of Manifest Destiny – that is, to influence 
South Korea with the hopes of democratising much of 
the Korean peninsula during World War II and impose 
capitalistic dogma.8 Today, the politicisation of South 
Korea’s chaebol (rich clans) have propelled the country into 
capitalistic sway as politicians rely on finance and support 
for election, transforming the role of big businesses as an 
emerging agent of political influence.9

TENSIONS OF OLYMPIC PROPORTIONS
Economic sanctions imposed on North Korea in late 2017 
underpin the United Nation’s coercive deprivation strategy 
led by the US.10 The detrimental effects this strategy inflicted 
on Korean relations raises the question as to whether the 
behaviour of actors, such as the US, imposes more harm 
than good in this instance. The justifications for sanctions 
are set in Article 41 of the United Nations Charter, which 
bestows the Security Council with the power to ‘decide what 
measures not involving the use of armed force are to be 
employed…’ including the ‘complete or partial interruption 
of economic relations… and the severance of diplomatic 
relations.’11 However, caution should be exercised as such 
sanctions often lead to the unwanted ‘suffering of the 
innocent… and the shifting of resources to the military and 
the privileged’,12 and could have the effect of provoking the 
DPRK into a retaliatory attack in the future.

Image credit: Isabel von Kessel, ‘North Korean economy 
growing despite sanctions’, in Statista, 21 July 2017, https://
www.statista.com/chart/10380/north-korean-economy-
growing-despite-sanctions/. 

Fortunately, the 2018 Games have recommenced vigorous 
dialogue between the two Koreas, although negotiation 
was initially difficult for President Moon due to conflicting 
interests - South Korea had placed itself in a dilemma 
between its strategic alliance with the US and its efforts 
to engage with the DPRK.13 Rowe and Lee optimistically 
suggest that the intimate nature of ‘sport diplomacy’ 

compels nations to reassess any adversarial motives,14 
while Ock recounts the peaceful congregation of world 
leaders in Pyeongchang as ‘highly symbolic’.15 This notion 
clearly manifested in March 2018 after North Korea finally 
expressed its willingness to halt nuclear exercises and 
commence negotiations with the US,16 while the DPRK’s 
Committee for the Peaceful Reunification of the Country 
openly invited ROK officials and visited the ROK during 
the Olympics as an earnest gesture.17 Nevertheless, the 
pertinent issue is the DPRK’s need to ensure the trust of 
fellow actors, and vice versa, after the country’s historically 
erratic adherence to the Treaty on the Non-Proliferation of 
Nuclear Weapons.18

TICK-TOCK GOES THE DOOMSDAY CLOCK – 
A TENTATIVE CONCLUSION
The interception of the US in inter-Korean relations via 
a ‘war of words’ between President Trump and Supreme 
Leader Kim contributes to the turbulence facing the world 
as it braces for a provoked nuclear attack from the DPRK.19 
Furthermore, it appears that the short-lived unified Korea 
proved to be a mere symbolic gesture which is not plausible 
in practice. The immediate impact of the Pyeongchang 
Games, if any, was a fleeting moment of international 
escapism. Political tension remains bolstered by historically 
polarised ideologies, as the DPRK adopted juche under the 
Kim dynasty while the ROK sprung into a capitalist haven 
valued for its technological and cultural contributions to 
the world. Kelly suitably concludes that ‘while the hope 
remains that things will be different after the Olympics, 
the reality is that it’s better not to raise hopes too high’ in 
pursuit of reunifying the Korean Peninsula.20
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Cultural destruction: 
Hardly a Second-rate Crime
by Rosie Rand 
Rosie Rand (Juris Doctor, Year II) holds a 
previous undergraduate degree in Nursing. She 
is particularly drawn to public interest law.

Almost three thousand years ago, huge statues of winged bulls with 
human heads guarded the ancient Assyrian cities of Nineveh and 
Nimrud. In the ancient capital of the first Arab kingdom, Hatra, 
there was a beautiful statue of a priest holding an eagle. Both 
treasures had survived until 2016, when a gang of armed ISIS 
fighters broke in to a museum in Mosul1 and roamed through it – 
beating the statues with sledgehammers until they were reduced to 
piles of rubble. Such occurrences are not isolated. In 2012, when 
the fabled Malian desert town of Timbuktu was under the control 
of members of al-Qaida, a Jihadi named Ahmed al-Mahdi led a rebel 
group2 who used pickaxes and bulldozers to systematically demolish 
ancient cultural sites, including 10 sacred mausoleums. Built during 
Mali’s golden age when the 14th Century city was a hub of Arab-
African trade, a flourishing centre for Islamic learning and faith, and 
the centre of Sufism (a pluralist branch of Islam seen as idolatrous 
to fundamentalists),3 these sites were true cultural treasures. The 
brazen assault on Islamic African heritage triggered global outrage,4 
and, in August last year, Ahmed al-Mahdi was sentenced to 9 years 
imprisonment by the International Criminal Court (ICC) after 
pleading guilty to war crimes for his involvement in the destruction.5 
It was the first time the court prosecuted cultural destruction as a 
war crime.6

CULTURAL DESTRUCTION AS A WEAPON OF WAR
The use of cultural destruction as a weapon of war is not new. 
Certainly, the most infamous example in recent history is the 
wanton destruction7 inflicted on the ancient city of Palmyra by ISIS 
insurgents in 2017 (pictured left). History is littered with examples 
of the use of this tactic. A classic example is Churchill’s decision to 
use bombers not to support the Allies’ on-ground troops, but instead 
to bomb German cities with a focus on sites of cultural significance 
such as churches, in order to demoralise the population in an ill-
conceived effort to end the war.8 Similarly, Israeli demolition of 
Palestinian homes and businesses in order to create roads serving 
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only Israeli settlements9 is also cultural destruction: the 
removal will effectively turn Palestinian neighbourhoods 
into ‘geographically and economically isolated islands’ – 
making it very difficult for Palestinians to access education 
and basic health care. The blatant dismantling of these 
communities by Israel is intended not only to destroy 
morale and exert control, but arguably to destroy the 
distinct Bedouin culture.10

Prima facie, such action is in contravention of the Rome 
Statute,11 the treaty that established the ICC, which 
designates the ‘deliberate destruction of buildings unjustified 
by military necessity’ a war crime under Article 8. Article 
5012 of the Geneva Convention contains similar provisions. 
Things are, however, never this simple. The first obvious 
question that some would argue desperately needs asking 
is: why is the destruction of buildings even considered a 
war crime – shouldn’t the ICC be focusing on ‘real’ war 
crimes affecting living, breathing humans such as genocide, 
mass murder, rape, and torture? Surely the resources of the 
Court, certainly not infinite in nature, should be spent on 
prioritising the prosecution of the many heinous crimes 
that have been committed against actual humans? These 
criticisms have certainly been voiced in the international 
community.13 In order to address this question, it is 
necessary to consider the meaning of ‘genocide’, as well 
as to examine the purpose of this destruction of heritage, 
culture, and treasured structures. 

It is easy to fall into the trap of considering ‘genocide’ as 
a crime that can only be committed directly against the 
biological human, but as the examples above demonstrate, 
it has a wider scope. Genocide as a war crime extends to 
damage to the built environment of the human because that 
built environment is intrinsic to community and culture. 
Humans do not just exist and function as individuals – what 
gives meaning and fulfilment to human life is identification 
with a culture and the sense of belonging to a distinct 
community. The deliberate and systematic destruction of 
this vital aspect of humanity must therefore be of genocidal 
nature. In fact, the director-general of UNESCO, Irina 
Bokova, called the attacks in Timbuktu part of a ‘genocidal 
project, an annihilation of otherness’.14 The purpose of these 
attacks, and also of those mentioned above, is to break down 
and destroy not just mere buildings, structures, or artefacts 
but, by extension, the very meaning of human existence 
in those communities. In discussing the persecution 
of the Iraqi Yazidi minority by ISIS in 2014, Bokova 
stated, ‘You just want to destroy them totally, you don’t 
want anything from their culture left there for humanity. 
It’s as if they never existed.’15 Cultural destruction must 
therefore be a core tenet of genocide. The link between 
the deliberate destruction of a community’s heritage and 
built environment, and the perpetration of humanitarian 

suffering is clear. It is for this reason that the phenomenon 
of ‘killing’ a built environment (or ‘urbicide’)16 is a war 
crime.

CULTURAL DESTRUCTION UNDER 
INTERNATIONAL LAW
There are, however, distinct problems with the punitive 
system currently in place. Al-Mahdi could be prosecuted 
only because Mali happens to be a state party to the Rome 
Statute, and therefore falls within the jurisdiction of the ICC. 
Syria and Iraq, places where cultural destruction is ongoing, 
are not state parties. This allows a significant number of such 
war crimes to go unpunished. Attempts by the UN Security 
Council to address this inadequacy have been limited: a 
resolution was passed in November 2017 which called for 
greater international cooperation in the investigation and 
prosecution of perpetrators of cultural destruction,17 and 
previous efforts have focused on barring illegal trafficking of 
looted artefacts and relics to fund terrorist activities.18 The 
endeavours of international organisations (the UN Security 
Council, UNESCO, and the ICC) to protect the cultural 
heritage of individual communities within states highlights 
the tension between international law and municipal 
law. As the prominent international law scholar Mégret 
points out,19 while international law is pluralist in nature 
and protects a diversity of states’ beliefs and paradigms 
as an extension of liberalism, there are certain common 
ideals that transcend borders. Genocide is clearly one such 
value. However, because international law is ‘anarchical’ in 
structure, international laws cannot be imposed on states 
except of their own choosing – that is, its processes are 
about ‘coordination rather than subordination’.20 Although 
this view should be taken with a point made by Roberts 
that, since the majority of international lawyers hail from 
powerful Western states, ‘international law often involves 
the export of domestic concepts’.21 The ICC’s small budget, 
strict rules, and limited enforcement powers mean that 
it simply cannot prosecute all crimes that fall into its 
jurisdiction. Perhaps its role, as well as attempting to 
achieve a measure of justice for victims of war crimes, is 
also to act as a symbolic court that strategically selects cases 
which highlight particular behaviours it wants the rest of 
the international community to take note of as universally 
condemned.22 The al-Mahdi case was one such example: the 
ICC wanted to send the message to the rest of the world 
that cultural destruction is a war crime affecting not only the 
immediate community but the international community as 
a whole.23 

CONCLUSION
Deliberate destruction of cultural heritage is a tactic 
employed by those wishing to perpetrate genocide by 
imposing human suffering on people groups and attempting 

ASIA & THE MIDDLE-EAST



29

to annihilate rival communities. The prosecution by the 
ICC of these war crimes may be controversial, but it 
constitutes an important statement of recognition that 
cultural destruction is not merely ancillary to the crime of 
genocide, but fundamental to it.

 

Isis members destroy a statue at Mosul museum in Iraq.
https://www.theguardian.com/culture/2016/jun/03/irina-
bokova-un-unesco-world-heritage-palmyra-isis
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Reviewing the ICC’s ‘Raison D’être’ 
on the Basis of Effective Prosecution 
of Serious Human Rights Violations
in The Prosecutor v. Al-Bashir

by Oskar Luong
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The International Criminal Court (ICC) issued two warrants of arrest 
for Al-Bashir, President of Sudan, charging him with five counts of 
crimes against humanity, two war crimes (2009) and three counts of 
genocide (2010) allegedly committed in Darfur (Sudan).

From March 2003 to at least 14 July 2008 (date of the Prosecution’s 
application to initiate the investigation),1 a non-international armed 
conflict2 (NIAC) took place between the Government of Sudan (GoS) 
forces (including affiliated troops and militias like the Janjaweed3) 
and organised non-state armed groups (NSAGs), e.g. the Sudan 
Liberation Movement/Army (SLM/A) and the Justice and Equality 
Movement (JEM).4 The people in Sudan’s south exercised their right 
to self-determination5 to gain independence by seceding from Sudan, 
but Sudan opposed this desire.6

Image 2: Map depicting the zones of the NIAC: ‘IDP’ stands for internally 
displaced people/persons who have been forced to flee from their home 
town due to situations of generalised violence, armed conflict, human 
rights violations and natural and human-made disasters, but stay in their 
country and remain under the protection of their government even if it 
has caused the internal displacement.7 https://www.britannica.com/place/
Sudan?oasmId=119416 (accessed 1 May 2018).
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Image 1: Omar Hassan Ahmad Al-Bashir, 
President of Sudan; https://www.icc-cpi.int/
darfur/albashir (accessed 1 May 2018).
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HUMAN RIGHTS VIOLATIONS
There is a reasonable basis to assume that the GoS forces 
regarded the local tribes8 of the Fur, Masalit and Zaghawa 
as being close to the NSAGs and therefore unlawfully 
attacked civilians in Darfur, committing five counts of 
crimes against humanity:9
1. The murder10 of thousands of civilians and
2. the extermination11 of thousands of civilians violated 

their right to life;
3. The forcible transfer of population12 affecting hundreds 

of thousands of civilians violated their freedom of 
action and freedom of movement;13 

4. The torture14 of an unknown number of civilians 
violated the prohibition of torture15 and their right to 
dignity;16

5. The rape17 of thousands of women was outrages upon 
their personal dignity.18

Every crime against humanity constitutes a human rights 
abuse.19 At the time of the NIAC, the members of the SLM/A 
belonged to the indigenous groups of the Fur, Masalit and 
Zaghawa, whereas rebels of the JEM consisted largely of 
Zaghawa people.20

There is a reasonable basis to suspect that the GoS forces 
committed war crimes primarily against the tribes:
1. By intentionally directing attacks against Darfur’s 

civilian population or against individual civilians not 
taking direct part in hostilities as part of a ‘GoS policy’ 
violating their right to security;21

2. By violating their right to property22 through systematic 
pillage.23

There exist reasonable grounds to believe that the GoS 
forces were responsible for three counts of genocide 
‘committed with intent to destroy, in whole or in part, a[n] 
[…] ethnical […] group’:24

1. By killing members of the above-mentioned groups;25

2. By causing serious bodily or mental harm to the 
groups;26

3. By deliberately inflicting on the groups conditions of 
life calculated to bring about their physical destruction 
in whole or in part.27

All of the above listed crimes violated human rights enshrined 
in the International Covenant on Civil and Political Rights 
(ICCPR) and the African Charter on Human and Peoples’ 
Rights (Banjul Charter). At the time of the NIAC, both had 
already entered into force in Sudan.28

Al-Bashir was the military Commander-in-Chief of the 
GoS troops and is charged as an indirect perpetrator or 
indirect co-perpetrator for committing the crimes through 
his forces.29

Image 3: Victims of the Darfur genocide; http://yris.yira.org/
essays/1684 (accessed 1 May 2018).

EXECUTION OF THE WARRANTS OF ARREST
The Rome Statute applies regardless of official capacity, 
such as being a head of state like Al-Bashir; a corresponding 
diplomatic immunity under domestic or (customary) 
international law does not exempt him from the ICC’s 
jurisdiction.30

 
Image 4: Professor Dire Tladi as the legal representative 
for South Africa at the hearing before Pre-Trial Chamber 
II of the International Criminal Court on 07 April 2017; 
http://www.africadaily.co.za/index.php?option=com_
k2&view=item&id=798:sa-hammered-at-the-icc (accessed 1 
May 2018).

Al-Bashir entered South Africa to attend a summit held by 
the African Union (AU) in April 2017. The government 
did not arrest and surrender him, although the South 
African Supreme Court made the decision.31 The ICC 
viewed this as a failure to comply with South Africa’s duty 
under the Rome Statute and invited its government to a 
hearing32 to explain the non-compliance. In South Africa’s 
opinion, there was no obligation under international law 
to arrest and surrender a head of state that had diplomatic 
immunity, which was not granted solely to Al-Bashir, but 
consistently to all heads of state that participated in the 
summit. However, the ICC decided that there was no 
diplomatic immunity resulting from the Host Country 
Agreement alone for heads of state coming to the summit 
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and that South Africa broke its duty to surrender Al-Bashir 
to the Court under Article 98(1) of the Rome Statute.33 
However, the ICC refrained from referring South Africa to 
the UNSC or the Assembly of States Parties to the Rome 
Statute (ASP) as it was the first State Party that sought ‘a 
final legal determination on the extent of its obligations 
to execute a request for arrest and surrender of Omar 
Al-Bashir’.34 The ICC did not consider a referral would 
earn South Africa’s cooperation since its domestic courts 
had already decided that it had breached its obligation 
under South African law.35 Both arguments are not 
convincing as South Africa had not requested clarification 
immediately after being informed about Al-Bashir’s visit 
and it had been already shown that the government did 
not follow the Supreme Court’s order. Pre-Trial Chamber 
II of the ICC voted in favour of its judgment unanimously. 
However, Judge de Brichambaut issued a minority opinion 
emphasising that Sudan and South Africa are parties to 
the Convention on the Prevention and Punishment of the 
Crime of Genocide (1948) and agreed to implicitly waive 
diplomatic immunities of their State officials – including 
acting heads of state – for the prosecution of genocide.36 
South Africa would not have gone against its ‘obligations 
under international law with respect to the […] immunity 
of a person […] of a third State’37 if it had arrested and 
surrendered Al-Bashir.

 
Image 5: Pre-Trial Chamber II of the ICC decided not to 
refer South Africa’s non-cooperation to the ASP or the UNSC. 
https://www.icc-cpi.int/Pages/item.aspx?name=pr1320 
(accessed 01 May 2018).

In December 2017, the ICC decided that Jordan as a State 
Party to the Rome Statute failed to fulfil its duty to execute 
the warrants of arrest and surrender Al-Bashir to the Court 
when he arrived at Jordanian territory participating in the 
League of Arab States’ Summit in March 2017. The majority 
of Pre-Trial Chamber II clarified that UNSC Resolution 
1593 (2005) ‘imposed on Sudan […] to cooperate fully 
with the Court and provide to it any necessary assistance’: 
this results in the applicability of Article 27(2) of the 

Rome Statute on Sudan rendering Al-Bashir’s diplomatic 
immunity inapplicable for the prosecution.38 Judge de 
Brichambaut reiterated his minority opinion because Jordan 
is also a party to the Genocide Convention.39 Consequently, 
the Chamber referred Jordan’s non-compliance to the ASP 
and the UNSC.40 On 29 March 2018, the Appeals Chamber 
of the ICC has issued an order, inviting (i) international 
organisations such as the UN, EU, AU, the League of 
Arab States, the Organization of American States; (ii) 
States Parties to the Rome Statute; and (iii) Professors of 
international law as amici curiae in judicial proceedings to 
submit opinions on the merits of the legal objections raised 
by Jordan in the ongoing appeal against the decision of 
Pre-Trial Chamber II, pursuant to rule 103 of the Rules of 
Procedure and Evidence.41

 

Image 6: In 2017 Al-Bashir welcomed the decision by the US 
to end its 20-year economic and trade embargo on Sudan. 
https://www.tesfanews.net/washington-lifts-sudan-sanctions/ 
(accessed 1 May 2018).

Al-Bashir is still at large. He must be arrested and brought 
to The Hague; otherwise the case remains in the Pre-Trial 
stage, as the Court does not try individuals until they enter 
the courtroom.42

According to the ICC, it lacks an enforcement mechanism 
and is dependent on States to arrest and surrender Al-
Bashir.43 Due to multiple occasions of non-cooperation/
non-compliance by Uganda and Djibouti,44 Sudan, Malawi, 
Chad and the Democratic Republic of Congo when Al-
Bashir was in their countries,45 it is unlikely that he will 
be tried soon.

CONCLUSION
Crimes against humanity, war crimes and genocide threaten 
the international community. The Office of the Prosecutor 
charged a current President/head of state for the first time. 
This is a development for prosecuting future human rights 
violations, although there is no judgment. This reinforces 
the ICC’s position, which has the power to do more than 
merely addressing issues like NGOs. The ICC has a valid 
raison d’être.
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Arresting and surrendering Al-Bashir will require additional 
pressure from the ASP and UNSC. If that was realised, it 
is likely that the ICC would sentence him. However, the 
demand of Fatou Bensouda, the Chief Prosecutor of the 
ICC, still remains unfulfilled: the UNSC’s ‘costly inaction 
has the potential to undermine the fight against impunity, 
the effect of which is to lower the bar of accountability that 
many have fought to raise’.46

References

1  ‘ Rome Statute of the International Criminal Court, art 58, signed at 
Rome, 17 July 1998, A/CONF.183/9.

2  A NIAC is defined as protracted violence between a State/
governmental authorities and at least one NSAG or only between two 
or more NSAGs, see: Rome Statute, art 8(2)(f); Geneva Conventions 
of 12 August 1949, Common Article 3, signed at Geneva, 12 August 
1949; confirmed by the International Criminal Tribunal for the Former 
Yugoslavia, Prosecutor v. Dusko Tadić – Decision on the Defence Motion for 
Interlocutory Appeal on Jurisdiction, 2 October 1995, para. 70.

3  Note that the United Nations Security Council has unsuccessfully 
demanded from the government of Sudan ‘to disarm the Janjaweed 
Militias and apprehend and bring to justice Janjaweed leaders and 
their associates who have incited and carried out human rights and 
international humanitarian law violations and other atrocities’ in: 
United Nations Security Council, Security Council Resolution 1556, S/
RES/1556 (30 July 2004), para. 6. 

4  International Criminal Court, Warrant of Arrest for Omar Hassan 
Ahmad Al Bashir (Public Document), No.: ICC-02/05-01/09, 4 March 
2009, https://www.icc-cpi.int/CourtRecords/CR2009_01514.PDF 
(accessed 12 April 2018), para. 7.

5  Charter of the United Nations, art 1(2), signed at San Francisco, 26 
June 1945; International Covenant on Civil and Political Rights, art 1(1), 
(3), signed at New York, 19 December 1966; International Covenant on 
Economic, Social and Cultural Rights, art 1(1), (3), signed at New York, 
19 December 1966; African Charter on Human and Peoples’ Rights, art 
20, concluded at Nairobi, 27 June 1981. 

6  Eric Reeves, ‘Compromising with Evil – An Archival History of 
Greater Sudan, 2007 – 2012’, http://www.compromisingwithevil.org/ 
(accessed 01 May 2018), p. 5.

7  United Nations Office for the Coordination of Humanitarian Affairs, 
Guiding Principles on Internal Displacement, Introduction – Scope and 
Purpose, para. 2; In 2005 the Guiding Principles on Internal Displacement 
have been unanimously recognised by heads of state and government 
leaders at the World Summit ‘as an important international framework 
for the protection of internally displaced persons’, which was later 
confirmed by the United Nations General Assembly and the United 
Nations Human Rights Council with the same wording, see United 
Nations General Assembly, UNGA Resolution 66/165, A/RES/66/165 
(22 March 2012), para. 12; United Nations Human Rights Council, 
Resolution 23/8, A/HRC//RES/23/8 (20 June 2013), para. 12. 
Although Sudan has neither ratified nor acceded to the Kampala 
Convention, other States in the African Union (including South Sudan 
after its secession from Sudan) have accepted the definition of IDPs 
and their duty to protect them in the African Union Convention for 
the Protection and Assistance of Internally Displaced Persons in Africa, art 
1(k)–(l), signed at Kampala, 23 October 2009.

8  See the analysis by the Office of the Prosecutor of the ICC why the 
victims of the acts belonged to a particular ethnic group: International 
Criminal Court, Public Redacted Version of the Prosecutor’s Application 
under Article 58 (Public Document), No.: ICC‐02/05, 12 July 2010, 
https://www.icc-cpi.int/CourtRecords/CR2010_04826.PDF (accessed 
1 May 2018), paras. 77–88.

9  International Criminal Court, Decision on the Prosecution’s Application 

for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir (Public 
Redacted Version), No.: ICC-02/05-01/09, 4 March 2009, https://
www.icc-cpi.int/CourtRecords/CR2009_01517.PDF (accessed 12 April 
2018), para. 76.

10  Rome Statute, art 7(1)(a).

11  Ibid., art 7(1)(b).

12  Ibid., art 7(1)(d).

13  International Covenant on Civil and Political Rights, art 12(1); 
African Charter on Human and Peoples’ Rights, art 12.

14  Rome Statute, art 7(1)(f).

15  International Covenant on Civil and Political Rights, art 7; African 
Charter on Human and Peoples’ Rights, art 5.

16  International Covenant on Civil and Political Rights, Preamble; African 
Charter on Human and Peoples’ Rights, art 5.

17  Rome Statute, art 7(1)(g).

18  International Criminal Court, op. cit. (endnote 4), paras. 13–14.

19  C. Roberts, ‘On the Definition of Crimes against Humanity and 
Other Widespread or Systematic Human Rights Violations’, Penn Law: 
Legal Scholarship Repository, vol. 20.1, 2017, p. 5.

20  BBC News, ‘Who are Sudan’s Darfur rebels?’, 23 February 2010, 
http://news.bbc.co.uk/2/hi/africa/7039360.stm (accessed 30 April 
2018).

21  International Covenant on Civil and Political Rights, art 9(1); African 
Charter on Human and Peoples’ Rights, art 6.

22  African Charter on Human and Peoples’ Rights, art 14.

23  Rome Statute, art 8(2)(e)(i) and (v); International Criminal Court, 
op. cit. (endnote 4), paras. 9–11.

24  Rome Statute, art 6.

25  Ibid., art 6(a).

26  Ibid., art 6(b).

27  Rome Statute, art 6(c); International Criminal Court, Second 
Decision on the Prosecution’s Application for a Warrant of Arrest (Public 
Document), No.: ICC-02/05-01/09, 12 July 2010, https://www.icc-
cpi.int/CourtRecords/CR2010_04826.PDF (12 April 2018), paras. 
19–40.

28  Sudan acceded to the ICCPR on 18 March 1986, see United 
Nations Treaty Collection, International Covenant on Civil and 
Political Rights, status as at 29 April 2018 https://treaties.un.org/Pages/
ViewDetails.aspx?src=IND&mtdsg_no=IV-4&chapter=4&clang=_en 
(accessed 30 April 2018). Sudan ratified the Banjul Charter on 18 
February 1986, see African Commission on Human and People’s 
Rights, ‘Ratification Table: African Charter on Human and Peoples’ 
Rights’, http://www.achpr.org/instruments/achpr/ratification/ (accessed 
30 April 2018).

29  International Criminal Court, op. cit. (endnote 4), paras. 16–18.

30  Rome Statute, art 27(1)–(2).

31  International Criminal Court, ‘Al-Bashir case: ICC Pre-Trial 
Chamber II decides not to refer South Africa’s non-cooperation to the 
ASP or the UNSC’, 6 July 2017, https://www.icc-cpi.int/Pages/item.
aspx?name=pr1320 (accessed 12 April 2018).

32  The hearing is divided into three sessions and is available at: 
https://www.icc-cpi.int/darfur/albashir (accessed 12 April 2018).

33  International Criminal Court, op. cit. (endnote 34), https://www.
icc-cpi.int/Pages/item.aspx?name=pr1320.

AFRICA



34

34  Ibid.

35  Ibid.

36  International Criminal Court, Minority Opinion of Judge Marc Perrin 
de Brichambaut, No.: ICC-02/05-01/09, 6 July 2017, para. 3.

37  Ibid., para. 5.

38  International Criminal Court, ‘Al-Bashir case: ICC Pre-Trial 
Chamber II decides to refer Jordan’s non-cooperation to the ASP 
and UNSC’, 11 December 2017, https://www.icc-cpi.int/Pages/item.
aspx?name=pr1349 (accessed 12 April 2018).

39  Ibid.

40  Ibid.

41  International Criminal Court, Order inviting expressions of interest 
as amici curiae in judicial proceedings (pursuant to rule 103 of the Rules 
of Procedure and Evidence) (Public Document), No. ICC-02/05-01/09 
OA2, 29 March 2018, Preface; Order, paras. 1–3.

42  Rome Statute, art 63(1); International Criminal Court, ‘Al Bashir 
Case’, https://www.icc-cpi.int/darfur/albashir (accessed 11 April 2018). 
This is to ensure Al-Bashir’s right to a fair trial as the accused, see 
International Covenant on Civil and Political Rights, art 14(1), (3)(d).

43  International Criminal Court, Decision on the non-compliance by the 
Republic of Uganda with the request to arrest and surrender Omar Al-Bashir 
to the Court and referring the matter to the United Nations Security Council 
and the Assembly of State Parties to the Rome Statute (Public Document), 
No.: ICC-02/05-01/09, 11 July 2016, para. 16.

44  Ibid., due to non-compliance with the Rome Statute, arts 87(7), 
89(1); International Criminal Court, Decision on the non-compliance by 
the Republic of Djibouti with the request to arrest and surrender Omar Al-
Bashir to the Court and referring the matter to the United Nations Security 
Council and the Assembly of the State Parties to the Rome Statute (Public 
Document), No.: ICC-02/05-01/09, 11 July 2016, para. 16.

45  International Criminal Court, ‘Case Information Sheet’, ICC-PIDS-
CIS-SUD-02-005/17_Eng, updated 6 April 2017, https://www.icc-cpi.
int/darfur/albashir/Documents/AlBashirEng.pdf (accessed 12 April 
2018), p. 3.

46  United Nations News, ‘ICC Prosecutor asks Security Council 
to act on outstanding arrest warrants’, 12 December 2017, https://
news.un.org/en/story/2017/12/639172-icc-prosecutor-asks-security-
council-act-outstanding-arrest-warrants (accessed 10 April 2018).

AFRICA



35

Crisis in the East: 
The European Union on the Edge
by Conor Parry 
Conor Parry (Bachelor of Global Law, Year III) 
is an exchange student from Tilburg University, 
the Netherlands. With a special interest in Public 
International Law, he is finishing his final semester 
at UNSW and hopes to pursue a career at the 
International Criminal Court in The Hague.

In recent years, Hungary and Poland have both received criticism 
from European institutions and human rights organisations for 
several issues that threaten the Rule of Law. This has resulted in 
many academics and commentators questioning if the European 
Commission will push forward with Article 7 of the Treaty of 
the European Union. This would result in sanctions and the 
suspension of voting rights for the states; an explosive scenario in 
which the consequences could be detrimental to stability within 
the European member states.1

ISSUES AND DEBATES IN POLAND AND HUNGARY
First and foremost, the issues at hand in Hungary and Poland 
are a result of both nations having a systemic threat to the rule 
of law identified by the European Commission.2 In Poland, the 
European Commission believed that Poland was weakening the 
Constitutional Court’s independence after new appointments 
and reforms to the judicial institution. It is believed by critics 
that by aiming to stack the Constitutional Tribunal with the 
ruling Eurosceptic Law and Justice (PiS) party, the government 
is ‘undermining (the court’s) ability to challenge new laws’.3 On 
top of concerns that the Commission and Council of Europe have 
regarding the impartiality of the courts, human rights organisations 
have been just as vocal regarding the Polish state increasing ‘state 
control over public broadcasters’; citing concerns of impartiality 
and propaganda within the nation.4 The European Commission 
on the 1st June 2016, ‘formally warned’ Poland to ‘reverse the 
changes so as to remove a systematic threat to the rule-of-law’.5

Hungary has been seen to be threatening legislation targeting 
civil society bodies and institutions, such as the Central European 
University in Budapest set up by an American philanthropist.6 In 
addition to the issues taking place in Hungary at the government 
and court level, these problems have been exacerbated by the 

EUROPE

Image 1. Viktor Orbán has control of all civil 
institutions and has already succeeded in having 
the main paper of opposition, Népszabadság, closed 
down. Photograph: Adam Berry/Getty Images
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refugee crisis taking place on the ground, resulting 
in Hungary attempting to transform itself ‘into a 
refugee protection free zone’.7 This was met with fierce 
criticism from Amnesty International and the European 
Commission initiated infringement proceedings against 
Hungary regarding their asylum law reforms. As researcher 
Lydia Gall perfectly encapsulates, ‘with its right grip on 
parliament, and having already undermined the courts and 
the media, the Fidesz government doesn’t like being held to 
account by pesky independent groups’.8 Protests have been 
seen on the streets of Budapest and elsewhere in the nation, 
but the clock is ticking. Hungary is slowly sliding across the 
political spectrum towards a state where nearly everything 
is controlled by the government.

DEVELOPMENTS FROM THE PERSPECTIVE OF 
RULE OF LAW
The European Commission has defined the core meaning 
of the Rule of Law as encompassing six legal principles: 
(1) legality, which implies a transparent, accountable, 
democratic and pluralistic process for enacting laws; 
(2) legal certainty; (3) prohibition of arbitrariness of 
the executive powers; (4) independent and impartial 
courts; (5) effective judicial review including respect for 
fundamental rights; (6) equality before the law.9 These 
principles must be fulfilled in order for there not to be 
a breach against the democratic, human rights-orientated 
values that the European Commission hold dear and are 
shared among the 28 Member States. When examining 
Poland’s attempt to ‘stack the Constitutional Court’10 we 
can see how this would significantly affect principle (4) 
with regard to courts independence and impartiality, and 
principle (5) as effective judicial view would be influenced 
by political conflicts of interest and perhaps even fear of 
the government from judges.

The developments in Poland differ significantly from 
Hungary from the perspective of the Rule of Law. The Polish 
government does not have a supermajority like Hungary and 
thus cannot change the Constitution. They simply do not 
like the judges’ view on policy and have refused to publish 
their judgements. This has led to the Commission initiating 
the Rule of Law framework for the first time ever with 
a recommendation. This Commission’s recommendation 
highlighted the many problems they saw in Poland. Of these, 
the most significant included the appointment of judges 
to the Constitutional Tribunal, the lack of publication in 
the Official Journal, the implementation and the effective 
functioning of the court and the constitutional review of 
new legislation. Article 2 of the Polish Constitution states 
that, ‘The Republic of Poland shall be a democratic state 
ruled by law and implementing the principles of social 
justice’.11 As stated before, with the Polish government not 

having the same tight grip that the Hungarian government 
does on their Constitution, it is easier for the European 
Commission, opposition parties and protestors to point to 
the Polish government as betraying the Constitution.

Image 2. People participate in a protest at Freedom Square in 
Poznan, Poland. Members and supporters of opposition parties 
protested against changes in the judicial law and the Supreme 
Court | Jakub Kaczmarczyk/EPA via Getty Images

At this point I believe it is important to see an alternative 
viewpoint on the issue. They have a democratically elected 
President, chosen by the people, so why should he listen to 
Timmermans, an unelected bureaucrat from the EU? The 
hard stance that the Polish are adopting could lead to the 
EU triggering Article 7 in the coming years, a turbulent 
scenario that could fuel even greater anti-EU tensions 
among nations. One significant problem to this, however, 
is that all 27 other states must agree on the triggering of 
this Article and both Poland and Hungary have vowed not 
to vote for it regarding the other, creating a deadlock and 
highlighting a significant flaw in the system.

DEVELOPMENTS FROM THE PERSPECTIVE OF 
DEMOCRACY
From a perspective of democracy, the developments in 
both countries are cause for concern. I believe it is true 
to state that constitutionalism as a whole, by protecting 
certain principles, seeks to protect democracy from itself. 
This is for two reasons. First, that fundamental rights, 
such as the dignity of refugees, are so important that they 
are constitutive of democracy. Second, as these rights are 
constitutive of democracy, they should be difficult to change, 
thus the abolition of democracy is avoided.12 Sean Hanley 
argues in his article, ‘Poland was never as democratic as it 
looked’, that ‘liberal democracy was never solidly rooted 
in Eastern Europe’13 and that for this reason democracy 
never fully took hold at the grassroots level of politics in 
the region. This suggests that institutions do not hold up 

EUROPE



37

well if they promote norms that too few people believe in. 

The developments in Hungary are certainly worrying for 
minorities in the state as their democratic rights are being 
slowly eroded. With limitations on political participation, 
limitations on freedom of religion and discrimination 
against the LGBT community, we are starting to no longer 
see a democracy of equal rights and votes amongst its 
people.14

CONCLUSION
To conclude, to trigger Article 7 of the TEU (if the Council 
of Europe managed to get all 27 other states in favour of 
sanctions) would be to endanger the EU itself as resentment 
grows amongst far-right, anti-immigration parties across 
the continent. While the EU may have no other choice, it 
would have to consider the consequences should Poland 
ignore the second recommendation given to them from 
the Commission. The Rule of Law across Europe aims to 
represent the shared values and principles enshrined in 
the Lisbon Treaty. Should this no longer be respected in 
Hungary and Poland, a serious problem emerges that, to 
answer my earlier question, is of significant concern to the 
European Commission. As we proceed through the next few 
years, what the Commission can do is try to show people 
of these nations that the Rule of Law protects them from 
intrusive governmental rule and not simply tell them so. As 
journalist Sean Hanley shrewdly puts it, the Commission 
would do well to listen to the lawyers and the economists, 
but also to the anthropologists and sociologists, who see 
the litmus test of democracy as rooted in day-to-day life 
and day-to-day politics, not just in what has been put down 
on paper in the Constitution.15
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In his lecture, ‘How Democracy Ends,’ Cambridge Professor David 
Runciman argued that entities such as Facebook have become the 
distinguishing threat to contemporary politics. Whilst Runciman 
is correct in his assessment as to why this is the case, a critical 
misjudgement is his belief that ‘Fake News’ does not hold a significant 
role in this process. He argues that Facebook’s threat stems from its 
development into a monolithic pseudo-state without any democratic 
institutions. Comparatively, he considers the concerns around ‘Fake 
News’ as insignificant, a position that this article fundamentally 
disagrees with, given the importance of information in a democratic 
society. One only has to assess Facebook’s position as a private entity 
to acknowledge that the resolution to ‘Fake News’ is not simply 
technical but also political given Facebook’s commercial goals 
inherently conflict with the public interest. Ultimately, the issue of 
‘Fake News’ is one that is intrinsically entwined with Facebook and, 
despite Runciman’s confidence, is unlikely to be easily or quickly 
resolved. 

FACEBOOK’S ASCENSION TOWARDS A STATE ENTITY
Runciman deduces that with the transition towards an information 
society, emerging entities such as Facebook are the distinctive factors 
which have facilitated contemporary democratic decay. With over 
two billion users, the company has a population greater than that of 
any state and a market value higher than some national economies.1 
Given this, it would be almost appropriate to label Facebook’s 
evolution as one into a pseudo-state. Yet despite providing a free, 
easily accessible platform for political expression, communication and 
collaboration for a large global population, Facebook’s democratic 
revolution does not offset its lack of any substantive state structures. 
Controlled by a small executive in Silicon Valley operating with 
virtually no accountability nor transparency, if Facebook were 
indeed a hypothetical state, the absence of such features would 
undoubtedly render it dysfunctional.2 Accordingly, Runciman 
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perceives the disproportionality of this democratic paradox 
as the catalyst to the thinning out of traditional democratic 
institutions as it ‘gently pulls apart’ each respective state’s 
governmental functions.3 Whilst this article agrees with his 
assessment on Facebook’s unexpected development into 
a political actor, it disagrees that this is the only critical 
element of Facebook’s threat to democracy. 

RUNCIMAN’S MISTAKE
Runciman argues that despite recent criticism of the 
platform’s involvement with fake news, such a phenomenon 
does not form part of the larger political issue. This is 
remarkably surprising considering the historic importance 
of information to act as a check on the arbitrary use of 
state power via the traditional media.4 Given the ease of 
communication, proliferation of information and reduced 
barriers to entry that the internet and Facebook have 
provided, most traditional media outlets have naturally 
opted to transition onto the digital platform. However, an 
unfortunate consequence of this is that the objective political 
content of these traditional mediums becomes crowded out 
by fictitious, inflammatory, divisive political stories.5 These 
stories are hence able to spread and proliferate by being 
constantly shared due their sensationalist headlines and 
content which in turn is registered by Facebook’s algorithms 
as popular and further promoted by the platform itself in 
order to foster increased internet traffic on its website.6 
Unsurprisingly, the most popular ‘Fake News’ stories of 
the United States presidential elections were both widely 
believed and also more widely shared on Facebook than 
the most popular truthful stories.7 Previously, attempts to 
misinform large sections of the population were inherently 
difficult given the large resources required to enter 
traditional media. However, the significantly reduced costs 
of Facebook have allowed a multitude of individuals to 
stand on equal terms with established news outlets.8 The 
effect of this on political discourse is difficult to understate. 
Information is a social capital that not only serves to educate 
society, but also influence political beliefs and trust in the 
government system. Misinformation and inflammatory 
stories thus harm the ability for society to engage in the 
civil and informed debate necessary in a liberal democracy 
and fails to facilitate the ultimate purpose of enforcing 
governmental accountability.9 Thus, despite Runciman’s 
reservations, ‘Fake News’ is undoubtedly a critical element 
in Facebook’s decay of democracy, eroding the fundamental 
relationship between an informed citizenry and its elected 
government. 

Runciman’s rationale behind his dismissal toward ‘Fake 
News’ is his belief that the technocratic abilities of those at 
Facebook will inevitability produce another revolutionary 
democratic solution. However, this assessment fails to 

consider whether Facebook is truly inclined to resolve this 
issue, and more importantly, whether it can. Initially, in 
response to ‘Fake News’ criticisms, Facebook demonstrated 
a reluctance to address the issue, stating that it was a 
technology company not a media outlet and therefore 
exempt from editorial and journalistic practices and 
standards.10 An examination into Facebook’s commercial 
practices demonstrates that this decision was not 
ideological but commercial. The company benefits greatly 
from the increased internet traffic that any popular story 
provides, regardless of its legitimacy. Indeed, within its 
operating structure is an inherent motivation to facilitate 
this traffic, even if at the cost of the public democratic 
interest.11 This is not to claim that Facebook directly seeks 
to profiteer from the misinformation of society, but that 
its corporate responsibility to its shareholders dictates 
that any misinformation that is created as a result of 
traffic algorithms is an unfortunate collateral of its agenda. 
It should be recognised that in response to increasing 
pressure, Facebook eventually relented and has attempted 
to moderate the issue. As well as increasing its content 
moderators from 4000 to 7500 as of last year, Facebook 
adjusted its platform to allow for more content shared by 
user’s friends rather than news sites.12 Whilst promising, 
the changes indirectly highlighted two key challenges that 
are apparent with Facebook. First, it served to illustrate 
the scale of the issue. Indeed, the company is clearly 
struggling to cope with moderating its two billion users, 
who produce 1.3 million posts per minute in multiple 
languages with only a few thousand employees of whom 
have 10 seconds to assess the validity of each individual 
content.13 The second challenge is that the announcement 
failed to specifically mention ‘Fake News’. Undoubtedly the 
company is struggling to strike a balance between allowing 
users friends to still share content, the core basis of its 
operational platform, and acknowledging that ‘Fake News’ 
is just as likely to be shared by those friends as it was 
previously but now without the distractions of reputable 
news sources which, as aforementioned, are shared far less 
than their deceptive counterparts. It is undoubtedly harsh to 
expect Silicon Valley technology engineers to miraculously 
develop a technological solution to a global community 
political problem. Yet that is the crisis that Facebook finds 
itself embroiled in, lacking both the resources and the 
technocratic ingenuity that Runciman presumes exists to 
resolve the issue, a presumption that this article believes 
to be misplaced and inconsiderate of the complexity of the 
issue. 

CONCLUSION
Whilst Runciman’s analysis on Facebook’s ascension 
as a democratic-autocratic pseudo state does provide a 
compelling argument as its threat, his failure to consider 
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the importance of ‘Fake News’ as well as his faith in 
Facebook’s technocratic abilities is a critical mistake. This 
article agrees with his assessment of Facebook’s effect in 
the ‘pulling apart’ of democratic institutions. However, 
to isolate Facebook’s influence separate to ‘Fake News’ 
incorrectly underestimates the importance of information 
in liberal democratic functions. Critically, one must be 
reminded that despite its ability to build democratic 
platforms, it is still at its core, a private entity and not 
a global community builder. Facebook’s relationship with 
‘Fake News’ is therefore categorically more complex than 
simply the common perception of a blimp in democratic 
electoral history. It is a dilemma that places the company’s 
commercial operations, the democratic public interest and 
the future of democracy in tension with each other.
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Since the global financial crisis (GFC) of 2007-2008, banking 
regulation has been implemented thick and fast right around the 
world. This regulation, however, inevitably comes at a trade-off 
with economic development. The current international prudential 
regulation standards, known as the Basel Accords, place extensive 
requirements on developing countries without considering whether 
they are appropriate for their circumstances. More importantly, 
these developing countries are given no input into the creation of 
the very standards they are being encouraged to adopt.

PRUDENTIAL REGULATION AND THE BASEL ACCORDS
It is widely accepted that given the systematically important nature 
of banks to the economy and their high concentration, they require 
careful government regulation to protect consumers, ensure 
stability of the financial system, and avoid economic crises such as 
the GFC. On the other hand, an efficient banking sector with good 
access to credit for both individuals and businesses is beneficial 
to the growth of living standards.1 Any regulation therefore has 
to strike a balance between maintaining stability and encouraging 
growth.2

In response to increasing international capital flows, the Basel 
Accords were created in 1975 as a standard set of principles for 
countries to implement in their own legislation controlling bank 
regulation. Since then, new versions of the standards have steadily 
increased the level and scope of the requirements, in particular 
the revision introduced following the GFC known as Basel III.3 
The Accords now cover a huge range of issues for both banks and 
regulators, but the most prominent restrictions limit how much 
banks can lend to different sectors depending on their level of ‘safe’ 
funding, such as the money raised by issuing shares and earnings 
retained from previous years. Theoretically at the peak of the 
crisis in 2008, these rules should have prevented any banks from 
becoming insolvent, even given the extreme situation of their usual 

INTERNATIONAL



42

short-term financing becoming unavailable.

Currently, the Basel Accords have been implemented to 
varying extents by a wide range of countries, including places 
such as Bangladesh, Kenya, Liberia, Georgia, and Pakistan.4 
However, the Basel Committee on Banking Supervision, 
which is responsible for writing the standards, consists of 
only 28 relatively wealthy countries.5 Other countries are 
given no formal representation in the creation of the rules, 
and are rarely even mentioned in the Committee’s reports.

HOW THE BASEL ACCORDS FAIL DEVELOPING 
COUNTRIES
The biggest problem that developing countries face in 
adopting the Basel Accords is their huge complexity. The 
complete set of standards and supporting documents run 
for thousands of pages and require sophisticated database 
and modelling systems to accompany them. As well as the 
difficulty in implementing the standards in the first place, 
such a large regulatory burden also reduces competition in 
the banking sector by increasing the barriers to entry. This 
only serves to entrench the situation in some developing 
countries such as Botswana, where all banks of a significant 
size are foreign, and a small group of banks completely 
dominate the market.6 This burden is placed not just on the 
banks themselves, but also on government regulators. The 
Basel standards require government bodies to supervise the 
country’s banks, and the number of staff with appropriate 
expertise required to meet these obligations simply can’t be 
found or afforded in many smaller countries.7

The other major issue for developing countries is that the 
Accords do not adequately consider the difference in the 
asset and liability structure of banks between different 
countries. The balance sheets of Australian banks are 
heavily dominated by housing lending, with mortgages 
making up close to 70% of the loans issued by the major 
banks.8 However even in other developed countries the 
situation is very different. The Basel Accords view housing 
lending as extremely low risk, requiring banks to hold very 
little safe capital against the mortgages they issue. While 
this benefits the banks in highly developed countries such 
as Australia, it causes problems for developing countries 
where mortgages make up a much smaller portion of the 
balance sheet.9 Furthermore, small business lending, which 
is considerably more important than housing in driving 
economic growth, is heavily penalised by the standards, 
with banks required to hold as much as four times the 
capital than for the same value of housing loans. Although 
some concessions are given by the standards in recognition 
of the positive externalities of small business lending, they 
still don’t enable businesses in developing countries to 
grow at anywhere near the rate seen in Australia.10

COUNTRIES HAVE NO CHOICE BUT TO ADOPT 
THE STANDARDS
While the Basel Accords have gained widespread 
acceptance, there is no requirement as such for any country 
to implement them. However, choosing not to do so also 
presents a range of problems. In the first instance, it is much 
more difficult for every country to write their own rules 
than it is for everyone to adopt the standards. Furthermore, 
any difference in regulation between countries can lead 
to ‘regulatory arbitrage’, where businesses and capital 
move between countries for no reason other than to take 
advantage of less stringent regulatory requirements.11

Developing countries additionally face external pressure 
from foreign banks and other countries to implement 
the Accords.12 Governments are pressured by other 
governments to level the playing field by adopting the same 
standards as everybody else, removing the potential for 
regulatory arbitrage to benefit one country at the expense 
of another.13 Banks themselves may also restricted in the 
amount they can borrow from international lenders, who 
may face restrictions in their home country as to which 
countries are acceptable debtors.14 This raises the cost of 
funding for banks, ultimately resulting in higher interest 
rates for every borrower in the country.15

Regardless of the underlying reason, the reality is that 
many countries have adopted or are in the process of 
adopting the Basel Accords. Fundamentally, internationally 
accepted prudential regulation standards are a good idea. If 
banks are not sufficiently stable, unregulated pseudo-bank 
payment systems are much more likely to gain traction, 
which in addition to the usual operational concerns are 
less effective than traditional banks in reducing poverty.16 

The key is to find a regulatory approach that is suitable for 
implementation in all countries adopting it.

IMPROVEMENTS FOR THE FUTURE
The Basel Accords are quickly losing touch with reality. 
Many developing countries are stuck in the situation where 
they are unable to properly implement the Basel Accords, 
but are nevertheless under pressure to do so. It is simply 
not appropriate to hold the banks of Liberia to the same 
risk profile as the banks of Australia. While these concerns 
gained some traction after the initial creation of the Basel 
Accords, in the years since the GFC very little academic 
literature has been published on the topic, despite the 
standards becoming progressively stricter. Above all else, 
the Basel Committee on Banking Supervision needs to 
be expanded to include all countries implementing the 
standards they create, not just a select group of countries 
with already strong financial systems. While creating 
standards suitable for every country in the world is by no 
means an easy task, having the rules dictated to everyone 
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by the G20 and friends is only making the issue worse. 
Including developing countries in the process will be a huge 
step towards a more sustainable solution.
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Planning and planning theory has had a long-standing relationship 
with politics and political science despite its short time as a 
profession and academic field. As planning theory has evolved 
over the past 100 years, town planning has grown to ‘play a 
fundamental role in politics and communities subject to existing 
political regimes’.1 Due to the often turbulent political nature of 
planning, the two intertwined fields have become ‘fraught with 
ethical challenges regarding equity, fairness and social justice’.2 In 
regards to some of the challenges that this complex relationship 
has produced; political corruption, transparency, and bribery are 
particularly important issues to the democratic planning process. As 
planning is ‘true to the democratic theory from which it sprang,’3 
shielding effective planning and planning practices from the effects 
of corruption, bribery and non-transparent decision-making is just 
as important as preventing and stopping these disruptive forces in 
the field of politics itself. However, it is still often the case that 
planners are left feeling ‘overwhelmed by the exercise of private 
economic power or by politics, or by both’.4 This article will focus 
how bribery, corruption, and non-transparency has manifested and 
presented itself in democratic societies through three international 
case studies. 

CORRUPTION
One of the many challenges that planning professionals face on 
a daily basis is corruption. Corruption, simply put, is ‘the abuse 
of public power and role for private benefit’.5 In terms of town 
planning, it is often the case that corruption comes from the politics 
and politicians involved in the planning process whereby ‘politicians 
tend to use power and authority to resolve…conflict often citing 
‘public interest’… yet, in some instances, they will be protecting 
private and personal interests’.6 Failure to declare conflicts of 
interest has also distorted the planning profession and led to poor 
planning decisions and/or biased decision making. An example of 
alleged corrupt practices manifesting in the town planning realm 
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is a decision made by the Liberal National Party (LNP) 
controlled Brisbane City Council to ‘sell designated city 
parkland to a businessman who is also a significant donor to 
the LNP’.7 Not only was a clear conflict of interest involved 
in the decision-making process, but also poor transparency, 
where ‘public tender, advertisement or auction as required 
by Queensland government regulation’ was not undertaken.8 
This particular case example surrounding land use can be 
a common occurrence in town planning, as ‘corruption in 
the planning field is largely tied to the opportunities that 
land-use planning generates’.9

TRANSPARENCY
The issue of transparency in both the political and town 
planning realms is of particular importance, as transparent 
political and town planning processes are crucial to 
producing effective and just planning outcomes. As the 
nature of town planning often involves negotiations 
between the public and private sectors,10 ensuring that 
measures are taken to keep discussions open, transparent 
and inclusive of the public (where applicable) is critical. 
Consequences of non-transparency in town planning 
can often lead to inequalities and social justice issues, as 
‘mediating the production and reproduction of the built 
environment involves choices that disadvantage some 
groups yet bring rich rewards for others’.11 As there can 
often be several stakeholders with different levels of interest 
and influence in the planning process, it can be difficult to 
ensure that transparency and the interests of the public are 
fully maintained. Non-transparent practices in the political 
and planning realms can create problems regarding 
social justice, as some societal groups or members of the 
community may be favoured over others in the planning 
process. An example of poor transparency as a result of 
the relationship between town planning and politics is a 
controversial 31 home development in Saratoga County 
in New York (United States), where closed door meetings 
between the towns planning board chairman and the 
developer frequently occurred.12 These meetings caused 
public concern and were reported on as many believed that 
the private meetings “…deprives the other planning board 
participants to challenge the applicant and… deprives it 
from public view”.13 Such acts of discretion by the planning 
officials provide poor and often bias planning outcomes 
that typically favour developers over the community.

BRIBERY
Within the political sphere, bribery is often a challenging 
and difficult act to both prevent and overcome. Bribery can 
be defined as ‘a transaction between two people with one 
offering money (or other goods) to a second in order to 
induce that person to commit an improper act’.14 As politics 
has a close and somewhat symbiotic relationship to town 
planning and the town planning profession, bribery in one 

realm often can have consequences that affects the other. In 
terms of land-use planning, ‘the government bodies which 
oversee the land sector are one of the public entities most 
plagued by…bribery’.15 An example of how bribery and its 
effects can manifest in politics and planning is a 2002 police 
investigation into Doncaster City Council members in the 
United Kingdom, who took “…lavish bribes to process a 
planning application”, some worth up to £160,000 (AUD 
$290,000).16 The investigation led to over 74 arrests being 
made and centred around the former mayor and council’s 
head of planning approving “…a planning application for 
land designated for countryside”.17 Such acts of corruption 
and bribery ‘seriously damages the legitimacy and credibility 
of the political and institutional system, and undermines 
generalised trust’,18 and can undermine social justice and 
equality in the town planning realm.

CONCLUSION
Corruption, transparency and bribery are all critical issues 
that face any truly democratic society around the world, in 
terms of both politics and town planning. Both politicians 
and planners alike have a responsibility to the public to 
be unbiased and considerate of all parties involved when 
mediating, considering, and implementing town planning 
policies and practices. Preventative measures to ensure that 
such corruption does not manifest in either fields is critical 
to the success of effective, just, and socially equitable town 
planning. Further research into the effects and consequences 
of corruption in either politics and/or town planning is 
required to create more proficient measures and further 
eliminate space for such corruption to grow within these 
two realms. An alternative solution to corruption in politics 
and planning could be achieved by further separating the 
two fields, such that the consequences and full effects in 
one field are not transferred to the other. However, further 
research again is needed into such potential solutions, to 
see which would ultimately be more beneficial for politics, 
planning, and the public.
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The variola virus (commonly known as smallpox) is part of the family of 
orthopoxviruses and poses a threat as a bioterrorism agent.1 While the World 
Health Organisation (WHO) announced its eradication in May 1980, smallpox 
and its re-emergence remains a possibility. Two known caches of the variola 
virus still exist, in the US and Russia, however more stockpiles of the virus could 
exist in other parts of the world.2 Since 9/11 and the 2001 Anthrax attacks, 
there has been growing concern of smallpox as a vehicle of bioterrorism.3 The 
growing field of synthetic biology also poses the possibility of orthopoxviruses 
synthesised from scratch.4 Given that smallpox vaccination ceased in the 1970s 
and most of the world’s population is immunologically naïve or has waning 
levels of protection, an intentional release of smallpox would be catastrophic.5 
As there is currently no approved treatment against smallpox, and up to 25% 
of individuals are estimated to be contraindicated for vaccination, there is an 
imperative to find other counter-measures.6 Medical researchers are now trying 
to answer the question, ‘how effective are existing antivirals against smallpox 
and other orthopoxviruses?’

WHAT IS SMALL POX? 
The variola virus belongs to the genus Orthopoxvirus and exists as variola major 
and variola minor; fatality rates are 30% and 1% respectively;7 the threat of 
smallpox largely refers to variola major. It is transmitted via person-to-person 
contact and respiratory droplets expelled from an infected person’s oral, nasal 
or pharyngeal mucosa.8 It depends solely on human transmission to survive, i.e. 
there are no animal reservoirs. The progression of disease begins with a 12-day 
asymptomatic incubation period, followed by a 2 to 3-day prodromal period. 
An infected individual is only able to transmit smallpox in the symptomatic 
stage, defined by a characteristic fluid-filled blisters lasting 8-11 days.  

DANGER OF RE-EMERGENCE
Smallpox is a disease is responsible for pandemics devastating human 
populations throughout history. After a world-wide campaign led by the WHO, 
smallpox was declared eradicated in May 1980.9 Known stockpiles of variola 
virus were supposedly either destroyed or delivered to two WHO collaborating 
centres in Alaska (US), and in Novosibirsk (Russia).10 These centres store and 
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use variola virus in research under Biological Safety Level 
4. 

There have been concerns that variola virus could be 
released accidentally from laboratories or deliberately 
in acts of bioterrorism.11,12 Further, zoonotic viruses in 
the orthopoxvirus genus are also capable of crossing the 
species barrier and causing human infection, including 
monkeypox virus, cowpox virus, vaccinia virus, camelpox 
and buffalopoxvirus.13 Of particular concern is monkeypox, 
a potentially fatal orthopoxvirus endemic in Western Africa, 
which has caused outbreaks in the US (2003), Nigeria 
(2017) and Liberia (2018).14,15,16

Several countries may still possess stocks of variola, 
including Iraq, North Korea, Russia and France.17 This 
fear was heightened after the 9/11 and anthrax attacks of 
2001 and has been renewed by developments in synthetic 
biology. In 2017, a Canadian team synthesised horsepox 
(structurally similar to smallpox) from scratch with mail 
order DNA.18

Smallpox has been identified as the most likely agent used 
in a bioterrorist act due to its particular characteristics. 
Namely, it can be lyophilised (freeze-dried) and its relative 
stability as an aerosol mean it would be easy to disperse 
and catastrophically paralyse a city or nation.19 Further, 
no treatment has of yet been approved by the US Food 
and Drug Administration (FDA). Finally, as vaccination 
of smallpox ceased in the late 1970s, anyone born after 
this time would be immunologically naïve. Those that were 
vaccinated would have waning levels of protection; 10-15% 
are estimated to have residual immunity.20 

Consequently, the US have a Strategic National Stockpile 
(SNS) and a plan that would be implemented in the case 
of smallpox outbreak. 

WHY IS A SMALLPOX VACCINE NOT ENOUGH? 
In 1796, Edward Jenner famously described the link 
between cowpox and smallpox, leading to the development 
of the first vaccine using live vaccinia virus.21 Key to the 
eradication of smallpox were first generation live vaccines, 
which were produced on the skin of animals and delivered 
percutaneously. Since then, many other generations of 
vaccines have been developed, and the majority of vaccines 
in the SNS are ACAM2000, which is a second-generation 
vaccine approved by the FDA in 2007.22,23

Vaccination is still routinely used in several countries, 
including the US, for specific military groups. Individuals 
working in laboratories containing orthopoxviruses are 
also routinely vaccinated.24

However, despite the success of the eradication programs, 
smallpox vaccine is contraindicated in 25% of the 
US population due to risk of several life-threatening 
complications, including progressive vaccinia, eczema 
vaccinatum, congenital vaccinia and post-vaccine 
encephalitis and encephalopathy.25 The most serious of 
these is progressive vaccinia, where the vaccination site does 
not heal, but leads to death of tissue spreading across the 
body. There have already been cases of complications such 
as progressive vaccinia26,27 and the only currently approved 
treatment for these adverse effects is Vaccinia Immune 
Globulin (VIG) – concentrated ɣ-globulin harvested from 
serum of vaccinated military personnel.28,29

Particularly at risk are those who are immunodeficient, 
a population which has increased significantly since the 
1960s due to immunosuppression, organ transplantation, 
chemotherapy or use of immune-modifying drug.30

Another limitation of vaccination is its short window of 
efficacy; it is most effective when administered before, or 
immediately after, exposure. Given that the asymptomatic 
period for smallpox is 12 days, the window for vaccination 
will have passed before individuals display signs of 
infection.31

ANTIVIRALS AS COUNTERMEASURES AGAINST 
SMALLPOX
While vaccination would remain critical in a response to 
smallpox outbreak, there is a clear imperative to explore 
other medical countermeasures. This includes antiviral 
medications, which can not only treat orthopoxviruses, but 
also the adverse effects of vaccination. They are also safe for 
those contraindicated to vaccination.32 However, antivirals 
with action against orthopoxviruses were developed after 
smallpox eradication, so have never been tested against 
variola virus in humans. They are instead tested in a variety 
of animal models against a range of orthopoxviruses under 
the FDA’s 2002 Animal Efficacy Rule.33 

In a smallpox outbreak, antivirals would act as second-
line treatment.34 Many compounds with efficacy against 
orthopoxviruses have been identified. Three antiviral drugs 
at the most advanced stages of FDA approval include 
cidofovir, brincidofovir and tecovirimat.35

Cidofovir is an antiviral primarily used for the treatment of 
cytomegalovirus in patients with AIDS. It has shown proven 
efficacy in both in vitro and in vivo models but is limited by 
its poor absorption into the blood and kidney toxicity when 
given intravenously.36 On the other hand, a structurally-
similar antiviral known as brincidofovir has been associated 
with lower rates of kidney toxicity and may be preferred 
as a safer alternative. Furthermore, brincidofovir is better 
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able to be absorbed across the small intestine membrane 
and into cells.37 It has consistently been shown in vitro and 
in vivo to have a high level of efficacy that is equal to or 
exceeds cidofovir in multiple animal models.38 Importantly, 
brincidofovir has been shown to have efficacy when given 
both prophylactically (pre-symptomatic) and as treatment 
(late in disease progression) in multiple animal models.39 
Human trials testing Brincidofovir in healthy adults 
have also been completed, reporting that brincidofovir is 
sufficiently well tolerated in the general population, with 
no severe, life-threatening or permanent adverse events 
reported.40 This is encouraging as brincidofovir holds 
real promise as an effective therapeutic if the window 
of opportunity for vaccination had already passed, or in 
populations contraindicated to vaccination. 

Another antiviral effective against smallpox is tecovirimat, a 
drug that is a potent and specific inhibitor of orthopoxvirus 
replication.41 Multiple in vitro studies demonstrate that 
tecovirimat is active against multiple orthopoxviruses and 
exceeds cidofovir by 27- and 183-fold against cowpox 
and vaccinia respectively.42,43,44 In vivo, tecovirimat is been 
shown to be efficacious in multiple animal models45,46 and 
as both prophylaxis and treatment.47 Tecovirimat has also 
undergone human trials successfully, and is included in the 
SNS. In all studies, tecovirimat was found to be safe and 
well-tolerated, with no severe or life-threatening adverse 
events.49,50,51

Overall, tecovirimat and brincidofovir are likely to be 
used in combination during a smallpox outbreak.52 This 
would be useful as the drugs have different mechanisms of 
action, which would improve efficacy, minimise toxicity, 
and decrease the likelihood of developing resistant strains. 
This has been demonstrated in various studies, where the 
combination of tecovirimat and brincidofovir has protected 
mice against death, while treatment with the antivirals 
alone were not effective.53

CONCLUSION
To conclude, while the global threat of smallpox re-
emergence is unlikely, the consequences would undoubtedly 
be catastrophic. The world’s stockpiles of vaccines are 
simply not enough, and more countermeasures such 
as antivirals are required to protect the population in 
event of bioterrorism and release of smallpox. This issue 
nevertheless remains controversial – is it worth putting 
money and resources into preparing for something that 
may never happen?
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INTRODUCTION
Health outcomes amongst Indigenous people remain an important 
global public health issue. The overall health of Australian 
Aboriginal people has been cited as the worst of all colonised 
people,1 with drug and alcohol use creating concern amongst 
Aboriginal communities, policy makers and service providers.2-4 

Aboriginal young people are a particularly vulnerable group; their 
risks of developing problematic usage patterns compounded by the 
cognitive developments and risk-taking behaviours characteristic 
of adolescence.5,6 This article shall examine the prevalence and 
long-term outcomes of problematic drug and alcohol use, as well 
as the factors influencing use internationally and in Australia.  

PREVALENCE OF PROBLEMATIC DRUG AND ALCOHOL 
USE AMONGST INDIGENOUS YOUNG PEOPLE 
Indigenous young people often experience higher levels of 
problematic drug and alcohol use, including those people from 
Australia, New Zealand, North America and Canada.7 However, 
there is a paucity of high quality, national statistics on the matter. 
This is often due to the absence of national surveys, underreporting 
personal use and not identifying individuals with Indigenous 
heritage in health records.7,8 It is known that 24.9% of Canadian 
Indigenous young people smoke tobacco, compared to 10.4% 
of their non-Indigenous contemporaries. Furthermore, 32.5% 
of Canadian Indigenous young people smoke cannabis weekly, 
compared to 14.8% of non-Indigenous young people.9 There 
is almost a complete lack of evidence about the prevalence of 
problematic drug and alcohol use amongst Australian Aboriginal 
young people. The Australian Institute of Health and Welfare 
(AIHW) provides some data, for example 50% of Aboriginal 
young people aged 18-24 smoke tobacco daily and 17% of those 
aged 15-24 consumed alcohol at risky levels in the previous year.11 
However, these figures have limited significance in isolation, hence 
so there are calls for more systematic research.11
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Problematic drug and alcohol use has a range of physical, 
social and psychological consequences. For young people, 
these consequences can be lifelong, because adverse 
experiences can have a cumulative effect and impair 
successful transition to the next stage of life.12 Young 
people experiencing problematic drug and alcohol use are 
at greater risk of offending and are less likely to complete 
high school.12,13 Aboriginal young people are already 
24 times more likely to be involved with the juvenile 
correctional system, and are 30% less likely to have 
completed high school than their non-Aboriginal peers.4,12 
Similarly in New Zealand, 70% of Maori students remain 
at school at least until the age of 17, compared to 85% of 
the total population of secondary school students.14 Hence, 
it is important to limit the impact of problematic drug and 
alcohol use though efficacious and culturally appropriate 
interventions.

FACTORS INFLUENCING PROBLEMATIC DRUG 
AND ALCOHOL USE 
There are many factors associated with the development 
of problematic drug and alcohol use, identified in Australia 
and internationally.5,6,15 At the individual level, risk factors 
include adolescence, mental health conditions, educational 
deficits and experiencing physical, emotional and sexual 
abuse.6,15-17 Family and social risk factors include parental 
substance use or permissive attitudes towards drugs, and 
association with deviant or drug-using peers.6,16,17 Broader 
community and environmental risk factors include low 
socio-economic status and availability of substances.17 

Problematic drug and alcohol use amongst Indigenous 
people is also influenced by factors related to colonisation 
and discrimination.18 The impact of colonisation on 
Indigenous populations is transgenerational, with 
experiences of disempowerment, trauma and discrimination 
having a significant influence on health outcomes.18 Whilst 
these experiences are shared among colonised people’s 
worldwide, the uniqueness of the Australian Aboriginal 
experience should be acknowledged. For instance, 
dispossession disrupted the connection to land central to 
Australian Aboriginal culture.19 Furthermore, colonisation 
marked the beginning of Aboriginal people’s experiences 
with racism, including institutionalised forms like the 
Stolen Generations, where children of ‘mixed decent’ 
were forcibly removed from their families.20 Risk factors 
for Aboriginal young people include lower educational 
attainment, being in juvenile detention and experiencing 
traumatic events.21,22 All of these factors increase the risk of 
psychological distress, which is associated with problematic 
drug and alcohol use.22 

Factors associated with wellbeing amongst Australian 
Aboriginal young people are often overlooked.23 The 

social cohesion integral to Aboriginal culture, including 
reciprocal relationships, and experiences of trust within a 
community can promote better health outcomes.23 A sense 
of spirituality and culture, connection to the land and close 
family ties have been linked to increased wellbeing and a 
lower prevalence of chronic disease amongst Aboriginal 
people.24,25 Many Australian Aboriginal young people show 
considerable adaption to adversity, hence there has been a 
recent focus on resilience and how this may protect against 
psychosocial difficulties.26,27

UNDERSTANDING OF THE EXPERIENCES OF 
ABORIGINAL YOUNG PEOPLE IN TREATMENT FOR 
PROBLEMATIC DRUG AND ALCOHOL USE
The treatments available Aboriginal young people 
experiencing problematic drug and alcohol use include 
individual counselling, family therapy and residential 
programs.28,29 It has been established that tailoring services 
to Aboriginal needs and cultural factors improves the 
experiences and outcomes of Aboriginal clients.2,30,31 
However, because Aboriginal people are a heterogeneous 
group, there is no single approach to treatment, leading to 
contention about service delivery models. Compounding 
this debate is the paucity of evidence, as there is limited on 
the experiences of Aboriginal young people in treatment 
services of any kind.32 This makes it difficult to determine 
what Aboriginal young people find engaging, what 
they enjoy and what fosters a sense of cultural safety.32 

Some suggested factors are discussed below; drawn from 
grey literature, research looking at Aboriginal adults, or 
experiences with the healthcare system more broadly. 

Including Aboriginal culture in program content could 
improve the experience of Aboriginal young people 
with treatment service. Aboriginal researchers and staff 
recommend that healthcare services provide opportunities 
for Aboriginal clients to identify, preserve and strengthen 
their sense of culture.30,31 It is felt by many Aboriginal 
people that impaired wellbeing and substance misuse results 
from the disconnection from cultural identity, hence re-
connection to culture is vital in treatment.31 This has been 
achieved by hosting residential programs on sacred land, 
discussing belonging to country with clients, and learning 
about bush medicine.3,31,33

A holistic model of care is also encouraged for the delivery of 
culturally appropriate services.3, 0 Preuss & Brown (2006) 
discussed how engaging young people in recreational 
activities including discos, football and cultural activities 
contributed to the success of an elder-run residential 
treatment service for Aboriginal young people.3

Partnerships with the Aboriginal community are 
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recommended for the provision of culturally appropriate 
care.30 Local Aboriginal communities have proven to be 
a valuable resource in the establishment, development, 
delivery and evaluation of drug and alcohol services for 
Aboriginal young people.3,21,34

Staff backgrounds and attitudes may influence the 
experience of Aboriginal young people with treatment for 
problematic drug and alcohol use. In an adult residential 
program for Aboriginal people, Shakeshaft et al. (2017) 
found that staff who showed empathy and had a prior 
history of problematic drug and alcohol use were respected 
by clients.31

CONCLUSION 
Problematic drug and alcohol use amongst Indigenous 
young people is a significant public health issue around the 
world, with very real effects felt here in Australia. Positive 
change can occur when the experiences of the young 
people themselves are understood, with service delivery 
models reflecting this understanding.12 Action should be 
guided by evidence drawn from Aboriginal communities, 
researchers and service providers, about what constitutes 
effective and culturally appropriate care for Aboriginal 
young people.2 In the words of an Aboriginal employee at a 
residential treatment program for Aboriginal young people 
in Mt Theo, problematic drug and alcohol use can only be 
addressed ‘if the community decides it is now our problem 
and that we must work together to fix it now!’3
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Eating disorders are mental health disorders involving disordered eating, 
which are abnormal eating habits such as compulsive or restrictive eating.1 
Globally, eating disorders have the highest burden of disease in Australasian 
areas, with peak incidence in the 10-30 age range.2 Within the past two 
decades, studies have explored the relationship between disordered eating, 
shame and self-compassion, showing that shame is associated with higher 
levels of disordered eating, while self-compassion is associated with lower 
levels of disordered eating.3 This is applicable to clinical therapy.4, 5

WHAT ARE SHAME, SELF-COMPASSION AND DISORDERED EATING?
Shame is a distressing feeling of inadequacy.6 It can be classified as internal, 
where one believes they are unworthy; or external, where one perceives that 
others judge them negatively.7,8 Shame can also be specific, like body-image 
shame, which is especially relevant in disordered eating.7

Self-compassion is a recent concept derived from Eastern Buddhist philosophy.9 
It involves being compassionate towards oneself during failure,9 and has three 
components: being kind and understanding to oneself; viewing one’s pain as 
part of the common human experience; and not over-identifying with one’s 
painful thoughts.9 Interestingly, self-compassion can be taught and learned, 
and increased with practice.9

Disordered eating is the behaviour of abnormal eating habits, while eating 
disorders are mental health conditions that satisfy a set of diagnostic 
criteria.10,11 While disordered eating can both result from and lead to eating 
disorders,1 a simplified way to understand the distinction between them is that 
disordered eating is a symptom of eating disorders. 

Globally, approximately 1 in 10 individuals have some type of eating 
disorder.12-14 However, the prevalence of disordered eating is much higher, due 
to the exclusion of subclinical individuals (those not severe enough for clinical 
diagnosis) from data collection. They are therefore frequently excluded from 
research and interventions, which can potentially benefit them.
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HOW ARE SHAME, SELF-COMPASSION AND 
DISORDERED EATING LINKED?
Shame and self-compassion influence an individual’s 
disordered eating, and Figure 1 illustrates this relationship. 
 

Figure 1: Shame, self-compassion and disordered eating 
interact closely.3

Shame originates in one’s perceived low social rank, due 
to the social stigma associated with being overweight.8,15,16 
Interestingly, shame elicits a desire for food, as the distress 
causes increased release of ghrelin (a hormone that causes 
hunger).17-19 Shame also drives other forms of maladaptive 
coping, such as being proud of one’s lack of need for 
food, driving anorexic symptoms.20,21 Additionally, shame 
decreases self-esteem and prevents help-seeking, acting as a 
barrier to accessing professional help, ultimately worsening 
disordered eating.22-25

On the other hand, self-compassion both decreases the 
association between shame and disordered eating, and 
lowers disordered eating directly.24,26-28 However, shame 
causes the individual to believe that they are unworthy of 
compassion, which decreases self-compassion.29-31

CULTURAL DIFFERENCES AND INTERNATIONAL 
APPLICATION
Currently, extensive research in this area has only been 
conducted in Canada and Portugal.5,27,33-37 This is a major 
limitation, as culture heavily influences disordered eating, 
see Figure 2:

Figure 2: Prevalence of two types of eating disorders in four 
different countries.
 
Eating disorders were historically considered culture-bound 
syndromes, that is, symptoms restricted to a particular 
culture and not universal to human populations.42 In fact, 

in the previous century, eating disorders were described 
as unique to young, Caucasian females from the upper 
and middle class.42 This is attributable to Western ideals 
of thinness, which was a manifestation of the feminine 
social expectation of being frail and helpless.42 More 
recently, thinness equates to attractiveness and symbolises 
positive personal traits such as self-discipline, control, and 
association with higher socioeconomic classes.42 In non-
Western cultures, female beauty is perceived differently, 
with plumpness considered attractive amongst the 
Chinese, Indians, Arabians and other cultures, as body fat 
is associated with prosperity, fertility and longevity.42 As 
expected, historically, anorexia nervosa was rare or even 
absent in these cultures.42

Currently, eating disorders are a significant worldwide 
problem, affecting even countries whose traditional culture 
prefers plumpness. The increase of eating disorders in 
these countries is explained by the adoption of Western 
cultural values, and degree of influence is related to 
length of exposure.42 Additionally, different cultures are 
susceptible to cultural change to varying degrees.42 It was 
found that Italian Americans were more susceptible to 
cultural change than British Americans, and a similar study 
showed higher susceptibility in Czech Americans than 
Polish Americans.42,43 On a more individual level, females 
and younger people are particularly vulnerable to cultural 
influence.42,44 

This variation in weight perception can be significant even 
within a singular country. In an Australian study, it was 
found that the percentages of obese females who perceived 
themselves as “too fat” were 68.3% of Caucasians, 61.5% of 
Indigenous Australians, 61.9% of south Europeans, 100% 
of Asians, 41.2% of Middle Eastern individuals and 65.0% 
of Pacific Islanders.44 Interestingly, the variation of weight 
perception amongst males was much smaller, ranging from 
52.6% to 66.7%.44

Due to the high variability of weight perception among 
different cultures, data from one or two countries is 
insufficient in portraying the relationship between shame, 
self-compassion and disordered eating on an international 
scale, resulting in the limited application of shame 
interventions globally. 

APPLICATION TO THERAPY
Two interventional studies showed that decreasing shame 
and increasing self-compassion will decrease disordered 
eating. The compassion-focused therapy for eating disorders 
(CFT-E) and Kg-Free are both group-interventions for 
eating disorder patients. They address shame, self-criticism 
and self-compassion, and involve multiple sessions over 12 
weeks.4,5 The two studies illustrated that these interventions 
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were effective at improving self-compassion, decreasing 
shame, reducing eating disorder symptoms, and increasing 
treatment response to other eating disorder treatments.5,32,33 
Currently, neither have been used clinically, but both have 
the potential to be used as adjunct to existing treatment.

However, there are some important gaps in the literature. 
Namely, studies lack male participants, and only include 
patients with clinically diagnosed eating disorders. 

Almost all studies that explored the relationship between 
shame, self-compassion and disordered eating used female-
only samples,27,34,35 with only one study recruiting a mixed 
gender sample that consisted of 78 females and 1 male.36 

This is a poor representation of disordered eating, as males 
make up a third of all eating disorder patients.12-14 Further, 
shame affects genders differently. In females, shame is 
associated with weight concern, while in males, shame is 
associated with weight dissatisfaction.45 This difference 
may have significant impact on treatment response, yet this 
has not been explored.

Many studies, including the interventional studies, recruited 
clinical eating disorder patients only, which excludes 
all individuals with subclinical disordered eating, who 
can potentially benefit from these interventions.4,5,27,33-35 
Additionally, a large number of individuals with clinical 
levels of disordered eating are excluded, as only 28% of 
individuals who satisfy the diagnostic criteria for eating 
disorders seek help.13 As shame is a significant barrier to 
help-seeking, unfortunately, these studies about shame 
exclude individuals with the highest levels of shame.25,46

FURTHER RESEARCH
To address these gaps in literature, future research should 
aim to sample the international general population, 
including both genders. This will increase global 
applicability, and include populations not usually studied in 
this field. Additionally, different types of interventions need 
to be investigated. Potentially, a free, online self-help tool 
may be acceptable and effective, as it eliminates the need 
for individuals to disclose sensitive information to others, 
and would be accessible to individuals with all levels of 
disordered eating.

Finally, as shame prevents help-seeking, there is the potential 
that interventions targeting non-clinical populations will 
reduce shame sufficiently to allow help-seeking in those 
who would otherwise not have sought help.

CONCLUSION
Shame, self-compassion and disordered eating are closely 
associated, and this relationship has been applied to clinical 
therapies. However, current data is limited to only a couple 

of countries, which is not a good representation of the 
huge variability in culture and weight perception. Further 
research addressing limitations in current understanding 
will be valuable in increasing the applicability of shame 
and self-compassion interventions globally. Additionally, 
intervention formats other than group-based interventions 
should be explored.
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INTRODUCTION
As we head into the winter months, the cooler weather brings with 
it an unwelcome but persistent friend -  the flu. The flu is an acute 
and highly contagious respiratory disease caused primarily by 
influenza A or influenza B viruses. It typically manifests as fever, 
muscle aches, headache and weakness.1 2017 was the worst flu 
season in Australia since the 2009, with more than 2.5 times the 
number of notified influenza cases compared to the same period 
in the previous year. Additionally, a total of 745 deaths in cases 
with laboratory-confirmed influenza were reported, comprising 
almost exclusively of individuals over the age of 65, which was the 
highest number on record (5-year average = 176).2 The nature of 
working in the healthcare system, and therefore in close proximity 
to these influenza cases, not only predisposes healthcare workers 
(HCWs) to acquiring disease but also inadvertently implicates 
them in spreading and initiating disease in outbreaks.3 Thus, HCW 
vaccination has become a national priority. However, finding the 
balance between maintaining individual freedoms and protecting 
the health of the general population remains a challenge. So, how 
exactly do countries around the world ‘protect our protectors’ 
during flu seasons and what lessons can the Australian healthcare 
system take from these policies?

OCCUPATIONAL RISK OF INFLUENZA IN HCWS
Studies have aimed to quantify the occupational risk of influenza 
in HCWs, with a meta-analysis of 15 studies estimating that 
HCWs were twice as likely to contract influenza when compared 
to a pooled control group comprised of non-HCWs and hospital-
based comparisons (e.g. technicians, administrative staff, 
students).4 Additionally, when stratified into subgroups based on 
job characteristics, Aguilar-Madrid and colleagues5 found that the 
probability of infection was 47% higher in HCWs who came into 
contact with greater than 5 suspected influenza cases compared 
to those who did not. Some studies, however, have found that 
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the prevalence of having anti-influenza antibodies (as a 
marker of infection) in HCWs does not differ significantly 
from the general population, with good infection control 
measures such as PPE and effective hand hygiene thought 
to adequately mitigate the occupational risk.6,7 

RATES OF VACCINATION COVERAGE IN HCWS 
INTERNATIONALLY 
As illustrated in Table 1, reported rates of vaccination 
coverage in healthcare workers is highly variable globally. 
The USA has one of the highest vaccine uptake rates 
in the world (78.6%), which can be attributed to the 
push in American legislation towards mandatory HCW 
vaccination against influenza that has already taken affect 
in several states.8,9 Similarly in the UK, where mandatory 
vaccination is not enforced however allocation of funding 
is dependent on an institution’s ability to show high 
proportions of vaccinated HCWs, there is a higher rate of 
vaccination than in other European countries.10 Generally 
in Europe, vaccine rates are much lower compared to other 
similarly developed countries, with the median coverage 
for the 2015-2016 reported at 26.9%.11 Interestingly, in 
Japan where neither mandatory vaccination nor financial 
compensation is offered, there is an equally high level of 
vaccination coverage in HCWs –  thought to result from 
generally high levels of health consciousness as well as 
a cultural expectation to willingly to accept medical 
recommendations without question.12 In Japanese culture, 
individuals base many of their healthcare decisions on the 
expectations set by others with the goal of maintaining 
group harmony, which is reflective of a relationship-type 
ethical orientation, rather than the autonomy-type ethical 
orientation which is seen in most Western countries.13

Variability in vaccine coverage rates among HCWs is 
particularly noticeable in Asia. Some countries, which are 
classically considered as ‘higher income’ (such as Singapore, 
Malaysia, South Korea and Japan), have relatively high 
vaccine uptake rates, reportedly ranging from 50 to 85.7%. 
However, in most other Asian countries, vaccine coverage 
remains at less than 10% which is thought to result primarily 
from a low perception of risk of contracting influenza.14  
During the 2009 pandemic season, the provision of the 
influenza vaccine free of charge to Chinese HCWs saw a 
significant increase in vaccine uptake, however this level of 
coverage has not been sustained following the withdrawal 
of this incentive.15 This is consistent with findings from 
global data showing that policy measures that directly 
impact HCWs, such as financial reimbursement and 
communication, are more effective in driving higher 
coverage than recommendations from independent health 
bodies alone.16 The burden of disease of influenza in the 
West Pacific region is considered particularly problematic, 
especially considering that 30% of countries in this region 

lack any policy relating to seasonal influenza vaccination.17 

This, combined with systemic issues such as poor health 
literacy and low vaccine availability due to reliance on 
international manufacturers has resulted in low levels of 
pandemic preparedness, emphasising the need to collect 
surveillance data on the impact of vaccination on the burden 
of influenza in this region, to support the development of 
appropriate policy and recommendations.18 

Overall, vaccinated HCWs are more likely to believe that 
they are susceptible to infection, that influenza is a serious 
disease and have positive perceptions about the efficacy and 
safety of the vaccine.19 A 2014 meta-analysis conducted by 
Vasilevska and colleagues.20 found that the most consistent 
motivator for HCW vaccination was self-protection and 
the protection of family and friends. Vaccination uptake 
was also increased by personal agreement with guidelines, 
encouragement by supervisors, media attention and 
knowledge that family and friends believe that vaccination 
is important.21 However, blanket implementation of 
education programs for HCWs may not be an effective way 
to increase vaccination uptake, with researchers suggesting 
the need to establish early positive patterns of behaviour.22 

THE AUSTRALIAN APPROACH
The uptake of the influenza vaccination among Australian 
HCWs has been variable, with rates generally reported at 
less than 60%.39 In an effort to increase this statistic, from 
June this year, it will be mandatory for NSW HCWs to 
be vaccinated against influenza if they work in high-risk 
clinical areas such as intensive care, cancer and transplant 
wards, similar to the recently introduced American 
legislation.29 Although some may argue that implementing 
mandatory vaccination is a breach of freedom of choice, 
it is important to weigh this against the implied moral 
duty of HCWs to protect their patients. Surprisingly, there 
is currently little evidence in the literature suggesting a 
specific benefit to HCW influenza vaccination in improving 
patient outcomes.40,41 However, given that influenza is 
approximately 60% effective in preventing laboratory-
confirmed influenza infections in healthy adults, it is logical 
to assume that vaccinating HCWs will reduce the probability 
that they transmit disease to patients as well as minimise 
staff absenteeism. Some studies have shown modest 
increases in vaccination compliance through programs such 
as improved access to vaccines, education programmes and 
email reminders. For example, the Victorian Government 
offered free influenza vaccines to all hospitals in the state 
in 2014 with HCW vaccination rates jumping to 75%.28 
However, in most cases, these programs have not been 
successful in increasing vaccination rates above 60% and 
often require more ongoing effort to maintain.42 Given that 
HCWs are already required to be vaccinated against several 
infectious diseases, including hepatitis B, chicken pox and 

HEALTH



61HEALTH

COUNTRY COVERAGE (%) TEMPORAL 
TREND SEASON RELEVANT HEALTHCARE POLICY

EUROPE 11, 23

Croatia 15.5 ↓ 2014-15 Recommended, free of charge24

Greece 10.7 ↑ 2014-15 Recommended

Hungary 30.7 ↓ 2014-15 Recommended

Ireland 23.8 → 2014-15 Recommended, online education modules25

Lithuania 27.4 ↑ 2014-15 Recommended

Norway 8.9 ↓ 2014-15 Recommended for HCW with patient contact26

Portugal 29.4 ↓ 2014-15 Recommended

Slovenia 9.7 ↓ 2014-15 Recommended

Spain 27.5 → 2014-15 Recommended

UK – England 54.9 → 2014-15 Recommended for HCW with direct contact with patients

UK – Northern Ireland 24.0 ↑ 2014-15 Recommended

UK – Scotland 36.2 ↑ 2014-15 Recommended

UK – Wales 44.3 ↑ 2014-15 Recommended for HCW with direct contact with patients

NORTH AMERICA

USA8 78.6 → 2016-17
National recommendation, 8 states have mandatory 
vaccination for HCW in hospitals and 11 states require 
the vaccination to be offered in hospital to HCWs. Some 
states also mandate HCW vaccination in ambulatory and 
long-term care8

Hospitals 92.3 →

Ambulatory Care 76.1 ↓

Long-term Care 68.0 →

Canada27 69.2 N/A 2013-14
Recommended nationally, Other policies vary by state (e.g. 
mandatory in pre-employment stage at long-term facilities 
in Ontario)10

Close contact with patients 75.6 N/A

ASIA AND THE PACIFIC

Australia 72.228 ↑ 2013-14
Recommended nationally, Other policies vary by state. 
Recent introduction of mandatory influenza vaccination for 
“Category A High Risk” positions in NSW.29

China30 5 N/A 2013-14
Class II vaccine in the national immunisation program, 
purchased voluntarily through out-of-pocket payment31Community health centres 14.5 N/A

Country and tertiary hospitals 2.9 N/A

Hong Kong10 28 ↓ 2014-15 Recommended32

India33 4.4 2010 No national policies or hospital guidelines

Japan12 85.7 ↑ 2009-10 Recommended17

Malaysia34 51.4 → 2013 Guidelines, policies set by employers

Singapore35 32 ↓ 2014-15 No recommendation36

South Korea37 83 ↑ 2014 Recommended17

Vietnam 3.7 N/A 2011 No recommendation, privately available only38

Table 1. Summary of HCW vaccination coverage and relevant healthcare policies around the world
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measles, it can be argued that adding influenza to this list 
will not further impinge HCW rights. Thus, rolling out 
mandatory vaccination in all states should be considered as 
the next step in Australian vaccination policy. 

CONCLUSION
So, is vaccinating HCWs even worth it? In short, yes – 
especially given the potential benefits to protecting the 
health of patients and maximising workforce capacity 
during the already problematic flu season. Future research 
should focus on quantifying the benefit of influenza 
vaccination of HCWs in reducing patient morbidity and 
mortality, with the hope of undertaking more accurate cost-
benefit analyses of mandatory influenza vaccination. In the 
meantime, it is important that we as society understand the 
importance of the ‘jab’ not only in protecting ourselves but 
also the people around us and should encourage others to 
do the same.
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