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Dear reader,
Welcome to the second edition of Politik for 2018, where we explore
issues in international affairs that are lying in the shadows. The
fourteen articles in this edition come from authors across the Arts
& Social Sciences, Business and Law faculties, creating UNSW’s
interdisciplinary voice on international affairs.
We would like to thank the Faculty of Arts and Social Sciences and
the School of Social Sciences at UNSW for their ongoing support
of Politik. Our acknowledgment particularly extends to Dr Nicholas
Apoifis (Lecturer in the School of Social Sciences) and Mr Michael
Bowen (School Manager for the School of Social Sciences) for their
extraordinary support and guidance.
On behalf of the editorial team, we hope you enjoy the contributions
of talented students at UNSW in the following pages. Thank you
for supporting this issue. We also extend our best wishes and
congratulations to the 2019 Editors-in-Chief, Perkins Lui and
Nimaya Mallikahewa. Under your vision and leadership, we trust
Politik will have a bright and productive year ahead.
Alannah Milton and Rashmi Shingde
Editors-in-Chief
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by John Mouratidis
BACHELOR OF ECONOMICS /
BACHELOR OF LAWS, YEAR I

John is an undergraduate student at
UNSW with a particular interest in the
politics of Europe and Latin America.
He is keenly fascinated by the emergence
of new technologies and their impact on
the political economy, both now and
into the future.

A FRAGILE
BARGAIN
OF TRUST:
Brazil’s Counter-Revolution
Operation Car Wash, Brazil’s viral corruption scandal, has all but
dissolved the bargain of trust between the Brazilian people and their
representatives. Known as Lava Jato in Portuguese, it has led to the
impeachment of a President, a tidal wave of financial ruin, and the
emergence of reactionary demagoguery in the 2018 general election.
The corrosion is overwhelming - Brazil’s former President Lula, who
left office with an 87% approval rating due to his program of welfare
expansions, now faces imprisonment with 40% popularity.1 A backlash
was inevitable – and indeed, Brazil’s despairing frailty has given away
to a counter-revolution.
A BRIEF HISTORY OF LAVA JATO
Lava Jato began as a benign money laundering investigation in 2008,
but only gained national attention in March 2014. The allegations
were of cartel behaviour by Brazil’s largest construction firms. One
of these firms, Odebrecht, was accused of funnelling money through
fake organisations in Panama to Petrobras, Brazil’s state-owned oil
company.2 CEO Marcelo Odebrecht was arrested, and later testified
that one of his schemes involved the creation of an account for
‘political donations’ on the order of R$40 million for President Lula
and his Chief of Staff, Dilma Rouseff.3 It was expected that in return,
Odebrecht would receive favourable treatment when it came to the
selection of construction grants. Five related charges were filed against
Lula. On 5 April 2018, he was sentenced for one of them – namely that
he had received a luxury apartment as a bribe from the construction
company OAS – and Judge Sergio Moro, overseeing Lava Jato, ordered
Lula’s imprisonment.4
POLITICAL AND FINANCIAL RUIN
It is perhaps not unexpected that Judge Sergio Moro is the most popular
figure in Brazil. But Lava Jato’s effects have been more complex than
to simply discredit the nation’s lawmakers and elevate its prosecutors.
Elected in 2010 as a member of the Worker’s Party (PT), Dilma
Rouseff was Brazil’s President from 2011 until her impeachment on 31
August 2016. On the surface, her political demise was unrelated to the
investigation – but the Brazilian Senate would not have pursued it with
the vigour that it did in any other environment. Rousseff was accused of
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manipulating national accounts to give the false impression
of a larger budget surplus, by failing to fund banks as part of
the government’s management of Lula’s welfare programs,
such as Bolsa Familia. The Federal Accountability Office, or
TCU, rejected the Rousseff government’s 2014 bills which
contained this violation, and firmly corroborated that a
violation of fiscal responsibility had occurred.5

too late. The spectre of corruption tugs at the Overton
Window from afar; acts of radicalisation become actions of
honour. An overwhelming majority of Brazilians still today
support the impeachment in retrospect.
THE RISE OF A COUNTERREVOLUTIONARY

Image 1. Marcelo Odebrecht is arrested in 2015, beginning
the most high profile period of Lava Jato.14

On 28 August 2018, frenzied cheers could be heard on
the streets of Rio De Janeiro. It was not a game of soccer
to which these Brazilians were attuned, but Jornal Nacional,
Brazil’s most popular nightly news program.9 William
Bonner was interviewing Jair Messias Bolsonaro, a candidate
for the Brazilian Presidency in the 2018 election, the first
round of which is to be held on 7 October. Bolsonaro
outlined with conviction his indifference to the killing of
criminals by police, and defended prior comments which
had generated outrage, including when he had told a female
opponent that she was not ‘worthy of being raped.’ It is no
wonder the Western media has taken to this ‘Trump of
the Tropics’ hyperbolically,10 but the caricature belies the
extent to which Bolsonaro is his own man; a product of
Lava Jato’s shadows and Brazil itself.

The irony inherent in the accusations against Rousseff was
that they were lobbied by figures hopelessly entangled in
Lava Jato. Speaker Eduardo Cunha, for example, a member
of PMDB (the main opposition to the PT), was accused
of hiding money in Switzerland.6 Cunha initiated the
impeachment proceedings against Rousseff, and so a picture
emerges of the political assassination as a distraction from
the growing web of Lava Jato scandals, a red-herring.
Indeed, Rousseff was a strong supporter of Lava Jato until
the end, believing herself innocent and the prosecution a
political tool; vindication for corruption reforms the PT
had passed in 2013, including an independent Attorney
General and the legalisation of plea bargaining. Rousseff’s
minor connection to Lava Jato derived from her presence
on Petrobras’ board of directors during alleged illegal
transactions – but the focal point of her trial remained the
budgetary misdeeds.

Image 2. Jair Bolsonaro at a campaign rally where he was
stabbed with a knife by an anti-government radical; he survived,
and the incident has served to hard-line the devotion of his
supporters.15

Ultimately, the President propagated her own demise with
naïve arrogance. Although comparable fiscal manipulation
had been uncovered in previous administrations, Rousseff’s
was the first to collapse as a result. So too did the economy;
yearly GDP growth fell to 0.5% in 2014 before entering
a persistent recession, driven by the paralysis of the
construction and oil industry by Lava Jato, and dragged
further down by falling commodity prices.7 It was ruinous.
Michel Temer of the PMDB was sworn in as Rousseff’s
successor; and the ex-President’s few supporters were soon
to encounter bitter exculpatory evidence in the form of
calls which implied that Rousseff had been ousted solely for
her failure to protect parliament from the scandal, leading
to the resignation of three Temer ministers.8 Too little,

There stands at least one concrete analogy to the American
President. Bolsonaro’s disapproval rating stands at 63%, a
similar figure to that which was adequate to propel President
Trump into office. It appears his distasteful statements of
the past have taken their toll, and his apologia for Brazil’s
former military dictatorship have consolidated an aura
of radicalism around him. The truth is that Bolsonaro is
mainly an archetypal ‘law and order’ candidate. A former
military captain, he advocates for a broader legalisation
of firearms to combat a surge in crime which resulted
in 64,357 known homicides in 2017.11 Further, he rails
against disorder in the cultural sphere; one of his more
infamous stunts is a book which he carries everywhere,
used for the sexual education of children. He opens it to
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its most provocative pages and rails against the ‘neoMarxist degeneration of norms’ which have led to the
book’s usage in schools. On the one hand, there is no
doubt ostracism from Brazilian polite society, reflected in
Bolsonaro’s central policies and support base, has made
him a compatriot to its disaffected elements. But it is
difficult to say how much of their devotion derives from
the corrosion of Lava Jato and how much is conservative
comradery, given the nation’s expansion of government
in the Lula years.
Bolsonaro is a counter-revolutionary, and in a nation
where there is much to revolt against, he has found his
footing. Brazilians are slowly warming to him, even if
for a lack of choice; on 1 September, Brazil’s Supreme
Electoral Court barred Lula’s attempt to again run for
President because of his criminal conviction.12 In a sea of
unpopular candidates, polls showed Lula once favoured;
now Bolsonaro maintains a lead in the first-round against
Lula’s replacement from the PT, Fernando Haddad, a
former academic. The two highest voted candidates
in the first-round advance to the second, where a
likely contest between Bolsonaro and Haddad appears
statistically tied. Nonetheless, with the PT stained by
corruption, there is no doubt where the political energy
lies. Farmers in the North-West adore Bolsonaro’s
promise of rearmament, the youth and well-educated
have taken to his online presence, and even the business
class nods towards the libertarianism embodied in his
choice for Finance Minister, Paulo Guedes.13 But Lava
Jato is what bands this coalition together, not irrational
reactionism – one must remember that Bolsonaro has
never been implicated in corruption. Why then the
media bewilderment towards his candidacy, as if he has
infiltrated the national discourse with a spy’s dexterity? If
there is a Frankenstein in Bolsonaro, it was electrified by
Rousseff and those who impeached her – never has the
nation seen a more concisely indignant personification
of its discontent.
CONCLUSION
It is difficult to imagine Latin American society today
without Lava Jato – a revolution against honesty by
the privileged has created a counter-revolution against
courtesy in Bolsonaro. The totality with which the
nation’s democracy has been brought to its knees reminds
us of the fragile bargain of trust between rulers and the
ruled which underlies the free world.
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Southern Asia and hopes to pursue this in
her future career.

A WOMAN’S PLACE:
Justice & Reconciliation
in Post-War Sri Lanka
Civil war plagued Sri Lanka for 26 years, as tensions that had simmered
between the Tamil minority and Sinhalese majority resultant from
the colonial era erupted in 1983. Sri Lanka’s implosion, fuelled by
political decisions to appease the Sinhalese, led to civil unrest from
which rose the Liberation Tigers of Tamil Eelam (LTTE). The rebel
terrorist group called for a separation of the country into two nations
which would allow for an independent Tamil Eelam state. Although
May 2009 saw the military conflict come to an end, the psychosocial
damage to the population ran deep. In the aftermath, beneath the pomp
and circumstance of the government victory over the LTTE, Sri Lanka
was left reeling. Ethnic tensions remained high and reconciliation
between the Sinhalese and Tamils a distant, perhaps unattainable goal.
Gender-based reconciliation and transitional justice in this post-war
environment have emerged as two critical security concerns. This
article focuses on the experiences of Tamil women, exploring their roles
during the war years and discussing the current situation of women in
the Northern and Eastern provinces, the UN Human Rights Council
(UNHRC) resolutions regarding Sri Lanka’s approach to reparations,
and the importance of including women in the peacebuilding process.

Image 1. Female fighters of the LTTE.10
WOMEN IN CONFLICT
The armed conflict between the Sri Lankan government and the LTTE
had the paradoxical effect of both exacerbating the vulnerabilities
of women and providing opportunities for women’s empowerment.
Although Sri Lanka democratised and modernised rapidly after gaining
independence from Britain and was the first nation to have a female
prime minister serve in office, the political and socio-economic sectors
remain heavily male dominated.1 Militarisation promotes imbalanced
power relations between genders and gender-based violence was an
effective weapon in conflict zones for Sri Lankan security forces to
not only ‘treat’ themselves to the spoils of war but also to humiliate
the LTTE for their inability to protect Tamil women.2,3 This is further
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emphasised by Tamara Tompkins’ statement, ‘[r]ape…
happens during war for the same reasons it happens
during peace…rooted in inequality, discrimination,
male domination and aggression, misogyny and the
entrenched socialisation of sexual myths’.4 Former UN
Special Rapporteur on Violence Against Women Radhika
Coomaraswamy highlighted that particularly within
the context of ethnic conflicts, the sexual abuse and
mutilation of women is a destruction of the very soul of
ethnic identity as they are often the ‘cultural symbols of
ethnic worlds’.5
However, women did not remain entirely helpless. As
mentioned above, the civil war created opportunities
for the empowerment of women in administration and
grassroots organisations, as well as throughout the ranks
of the LTTE up to senior organisational positions.6 The
LTTE provided Tamil women with agency to fight for
their survival and against the repression of the Tamil
minority, through cadres such as the Women’s Military
Wing and Birds of Paradise (who were suicide bombers
and part of the Black Tigers unit).7 Nevertheless, while
some women chose to join the LTTE and fight for their
freedoms, many did not. Abductions, manipulation and
threats forced many women and children into becoming
combatants for the group.8,9
POST-WAR GENDER ROLES
The end of war brought little reprieve for women in
the North and East. The continued gendered violence
amidst the breakdown of social and family structures,
social stigma from sexual abuse, and pervasive military
presence in the years following the war have left women
in inconceivable situations.11 Davies and True quote a
report by the UN Secretary-General on conflict-related
sexual violence, stating that ‘those displaced from conflict
lead highly circumscribed lives in militarised zones, such
as in Northern Sri Lanka, due to an ever present threat
of sexual assault’.12 Routine exploitations of women and
young girls by police officers and soldiers inside camps
for internally displaced people in exchange for ‘access to
food rations, dry quarters…and early release’ have been
reported.13
An estimated 90,000 women were also left widowed
as the conflict came to an end, leaving over 23% of
households in the Northern and Eastern provinces
headed by women.14 Saavedra and Saroor argue that
the end of the war brought about a snap-back effect
on the empowerment of Tamil women, forcing them to
return to domestic roles and taking away their agency.15
These households face multiple economic, physical and
psychological challenges, predominantly the loss of assets,
lack of a steady income, and direct lack of compensation
from the government.16 This has left many women the
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target of traffickers operating in the area.17 Although
some women are rescued from these countries, many
victims lack the money to return home or escape, and
suffer abuse for years.18 Victims are often reluctant to
come forward as they fear social stigma and shame, and
the pursuit of legal action proves too costly.
TRANSITIONAL JUSTICE
There has been widespread international criticism
regarding the commitment of the Sri Lankan government
to transitional justice. The UNHRC passed resolution
30/1 in 2015, dedicated to ‘promoting reconciliation,
accountability and human rights in Sri Lanka’.19 March
2018 saw Sri Lanka appear in front of the UNHRC
and although the government has accepted the
recommendations made by the UNHRC in an effort
to mitigate the damage to its human rights record,
progress has been sluggish despite government claims
of comprehensive action.20 The recommendations by the
UNHRC include accountability, reparations for victims
on both sides of the war, and security sector reform.21
The Office of Missing Persons (OMP), which looks into
the enforced disappearances of men and women after the
war, was put forward in 2015, approved by the President
in 2017, and only began functioning in early 2018 prior
to Sri Lanka’s appearance in front of the UNHRC.22,23
However, despite the delayed action, as the OMP has
begun hearings, the families of the forcibly disappeared
finally have the ability to find answers.24 Even as women
demand answers for the disappearances of their family
members, they are cautious. While many women across
conflict affected areas require economic reparations and
assistance, there is significant fear that the lump-sum
monetary compensation will be given in exchange for
silence, as a substitute for transparency and the truth.25
Restitution currently rests on the acceptance of a death
certificate for the disappeared or a rare certificate of
absence. These are difficult to obtain as uncertainty
and mistrust amongst families, and a lack of knowledge
amongst district administrators, cause significant
obstruction of due process.26
Government responses to allegations of rape during
war and sexual violence have also been slow and fall
short of international expectations and international
legal standards.28 Former UN Secretary-General Ban
Ki-moon reported that out of the 375 alleged cases of
sexual violence occurring between 2007 and 2012, the
Sri Lankan government only investigated 11, and as of
2015, only 39 sexual violence cases pertaining to the
war were investigated, resulting in just one conviction.29
Lessons can be taken away from international legal
justice mechanisms in the wake of forced disappearances,
female ex-combatants and post-war transitional justice,
particularly the International Criminal Tribunal of

Yugoslavia, the International Criminal Tribunal of Rwanda
and the International Criminal Court.30 In light of the
failure of these mechanisms to achieve justice for women,
UN resolution 1325 (‘urg[ing] all actors to increase
the participation of women and incorporate gender
perspectives’) and the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW)
have provided the frameworks to punish perpetrators
and achieve justice for victims.31,32 Sri Lanka is party to
CEDAW and the lack of transitional justice frameworks
and access to transitional justice mechanisms for women
place Sri Lanka in violation of its obligation under the
convention.33,34
RECONCILIATION
UNHRC resolution 34/1 provided the Sri Lankan
government two additional years to demonstrate progress
and the UNHRC acknowledges that while the transitional
justice processes may need longer periods to fully achieve
their identified goals, the structures and legislative
frameworks for them to function could realistically have
been put in place within the two-and-a-half year time
frame that was provided.35,36 The High Commissioner for
Human Rights emphasises this, noting that ‘institutional
architecture has been put in place only incipiently to take
the transitional justice process forward during this time
– concrete results have yet to be delivered’.37 The 2018
Annual Report notes that the 2016 national budget set out
by the government had an allocation for reconciliation, with

funds put in place for the OMP, ‘resettlement of internally
displaced persons…the Secretariat for Coordinating
Reconciliation Mechanisms and special programmes to
address the needs of war and conflict affected widows and
ex-combatants in the Northern and Eastern Provinces, and
to support differently abled women, among others’.38
The continued presence of armed forces in old conflict
zones has caused rifts in the social order. Sexual violence
and corruption have been reported, and the presence of
the military creates an atmosphere of mistrust between the
Tamil populace and the government as it presents itself as
a form of surveillance and breeds fear.39,40 ‘The Sri Lankan
government under both Rajapaksa and Sirisena has argued
that the troops are performing crucial development tasks’
and while this may be true to a certain extent, numbers
of soldiers present in the North and East have not been
clarified.41
CONCLUSION
While the post-war peacetime has brought a certain level
of safety into their lives, caught in a cycle of trauma,
poverty and fear, women in the North and East still face
tremendous hardships every day. The government must
acknowledge and use the valuable insight these women
possess to develop just transitional justice frameworks
which are practically applicable on the ground. Providing
women with economic and political agency would benefit
the growth and progression of the country.

Image 2. Calls for justice from the OMP.27
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TRANSCENDING
BORDERS:
Acquiring Legal Protection for
Migrant Workers from Indonesia
In February 2018, Malaysian prosecutors charged a 60-year-old
woman and her daughter with the murder of Indonesian migrant
worker Adelina Lisao.1 Adelina was working as a maid for the family
when a neighbour reported that she had been severely abused. It has
been suspected that Adelina gained employment in Malaysia through
a human trafficking syndicate that targets impoverished families in
Indonesia.2 Adelina’s death is hardly isolated, being one of innumerable
cases that exposes the long-standing risks Indonesian migrant workers
face when working abroad.
The Indonesian government has made efforts to legally protect their
migrant workers on a domestic scale through imposing moratoriums and
migrant worker-centric laws.3 Their efforts have extended to fostering
bilateral relations with destinations that host a large population of
Indonesian labourers, primarily with its neighbour Malaysia. However,
this has proven to be a battle of political wills, with the Malaysian
government reluctant to compromise on safe working conditions for
Indonesian migrant workers.4 As the Indonesian government pursues
‘justice for Adelina’ in Malaysia,5 this momentum falsifies hope unless
the diplomatic issues between both governments are resolved.
CONTEXTUALISING THE ISSUE
Indonesian labour migration is concentrated in destinations nearest to
the archipelago such as Malaysia and Singapore where there is a demand
for low-skilled workers for jobs that citizens are unwilling to do.6 Such
a demand also exists in the Middle East which is another popular
destination for Indonesian migrant workers.7 Accordingly, Indonesian
migrant workers compensate for labour shortages, predominantly in
domestic work, and the agriculture and construction sectors.8
According to the World Bank, nine million Indonesians were employed
abroad as migrant workers in 2016.9 This figure has increased over
the past decade as Indonesia’s labour force seek overseas economic
opportunities that are otherwise limited at home.10 Overall, labour
migration has positive impacts upon the livelihoods of migrant workers
and their families, as well as the Indonesian economy due to the higher
earning potential abroad. In 2016 alone, migrant workers remitted
more than IDR118 trillion (approximately $12.4 billion) back to
Indonesia.11 But as seen in incidences like Adelina’s, working abroad
can conjure more risk than reward.
The International Organization for Migration states that common
problems Indonesian migrant workers encounter in countries of
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employment fall under two categories: (1) problems
with labour rights, and (2) violence-related problems.12
Labour problems encompass underpaid and unpaid wages,
excessive working hours, lack of rest days, insufficient
food, restrictions on freedom and communication with
family in Indonesia, and passport retention by employers
so as to inhibit employees from absconding. Violencerelated problems include sexual abuse, rape, torture and
murder.

Image 1. Migrant workers demonstrate in Indramayu, West
Java.13
Almost 50% of Indonesian migrant workers are
undocumented,14 as they circumvent the onerous 22-step
administrative process required to obtain legal clearance
to work abroad.15 However, undocumented workers
have increased their vulnerability to trafficking, forced
labor and debt bondage.16 This further complicates the
Indonesian government’s ability to protect and account
for their migrant workers.
THE MORE IN MORATORIUM?
The Indonesian government ratified the International
Convention on the Protection of the Rights of All
Migrant Workers and Members of their Families in 2012
which articulated Indonesia’s commitment to protecting
their migrant workers.17 To reflect its obligations under
the Convention, the Indonesian House of Representatives
recently enacted Law No.18/2017 concerning the
Protection of Indonesian Migrant Workers.18 This
law replaces the preceding migrant worker protection
legislation (Law No. 39/2004) which failed to address
serious problems migrant workers face such as trafficking.
Law No.18/2017 primarily delegates regional governments
with the administration of residents who want to work
overseas. This local governance structure minimises
unscrupulous practices of private recruitment agencies
which have caused enduring problems surrounding
migrant workers such as trafficking and debt bondage.19
Nevertheless, the Law has been criticised for not
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recognising domestic workers. Article 63(1) of the Law
stipulates that migrant workers should only be employed
by legally registered companies, disregarding domestic
workers who work for families.20 Iweng Karsiwen,
coordinator of the Association of Indonesian Domestic
Workers Overseas has criticised the article as ‘flawed and
discriminatory’, as it fails to tackle human trafficking and
abuses committed by domestic employers.21
Since the late 2000s, the Indonesian Ministry of Manpower
has imposed moratoriums on female domestic workers to
Kuwait, Jordan and Saudi Arabia due to several reports of
ill-treatment of Indonesians in the Middle East.22 These
concerns culminated in the total ban of Indonesians
working in 21 countries across the Middle East, North
and East Africa, and Pakistan in February 2015. While
the number of documented workers travelling to these
countries has reduced dramatically, this moratorium has
exacerbated irregular migration and its corresponding
risks.23
This year, the Indonesian government plans to lift this
ban and send 30,000 migrant workers to Saudi Arabia,
UAE and Qatar as part of a pilot project that educates
prospective workers about their rights and protection
avenues overseas.24 Co-founders of NGO, Migrant Care,
Wahyu Susilo and Anis Hidayah, have expressed concern
regarding this policy amidst the government’s transition
from the old migrant worker protection law, and the poor
track record of human rights in the Middle East.25
PURSUING BILATERAL DIPLOMACY
Given the country’s close proximity to Indonesia, Malaysia
is the foremost destination for Indonesian migrant
workers.26 Coupled with the cross-cultural, historical
and linguistic similarities between both countries,
Indonesian-Malaysian relations is of utmost bilateral
significance in the Southeast Asia region.27 Despite such
parallels, both countries have emerged with divergent
economic and political systems which has led Malaysia
to become exceedingly dependent on Indonesian workers
for its economic development.28 In effect, the treatment
of Indonesian labourers in Malaysia has become a source
of bilateral friction for Indonesian-Malaysian relations.
Until the early 2000s, the problem of irregular migration
of Indonesian workers to Malaysia was relatively subdued
in order to avert diplomatic tensions between both
governments.29 However, Malaysia’s tolerance reached
its breaking point between March and July 2002 in the
government’s mass deportation of illegal migrant workers,
mostly Indonesians.30 A humanitarian crisis ensued in
the overcrowded and disease-ridden detention camps
in which migrants were placed in transit for months,
aggravating bitter sentiments between the Indonesian and
Malaysian governments.31

MoUs with 13 other countries including Singapore,
Taiwan and Hong Kong which have yet to be renewed.
The main problem with a MoU is that it is somewhat of a
toothless tiger, having no enforceable value until a formal
agreement is entered into. Thus, MoUs have not largely
increased protections for migrant workers.38
NOTES FOR THE FUTURE
Image 2. An Indonesian migrant worker in Kuala Lumpur
shows his passport during a late-night immigration raid.32
In 2009, public outrage concerning reports of violence
against Indonesian labourers by Malaysian employers
resulted in Indonesia issuing a moratorium on sending
labourers to Malaysia.33 However, this ban was lifted
in 2011 after both countries signed a Memorandum of
Understanding (MoU). The MoU sought to guarantee basic
rights for migrant workers, including the implementation
of minimum wages, monthly salary payments via bank
transfer and allowing workers to keep their passports.34
This agreement was considered a highly momentous
step in strengthening protection mechanisms for migrant
workers, and Indonesian-Malaysian ties.
Hidayah notes ‘a double standard’ in Malaysia’s stance
on migrant workers, in that while the country has tough
laws against irregular migration, the economy greatly
benefits from hiring undocumented workers.35 Vice News
has indicated that Malaysia has no economic incentive to
protect migrant workers, as the illegal informal sector is
still big enough to offset any drop in legal workers coming
from Indonesia in the event of a moratorium.36
Indonesia’s MoU with Malaysia expired in 2016, and
since then, Malaysia has been unwilling to renew this
memorandum despite pleas for further negotiations by
Indonesia’s Foreign Ministry.37 Indonesia also has elapsed

Policymaking in labor migration is polarising as the
Indonesian government must balance the need for
remittances as a national economic asset while ensuring
the safety of Indonesian workers abroad. Yet, Indonesia’s
repudiation of the moratorium to Malaysia and potentially
the Middle East, considering both regions’ indifference
to the plight of Indonesian migrant workers, has steered
the perception of migrant workers as merely profitable
commodities.39
Ultimately, the Indonesian government must effectuate
change by enhancing Law No.18/2017, and utilising
it as a benchmark in securing domestic and bilateral
legal protection for its migrant workers. A notable
policy suggestion is combatting irregular migration by
streamlining administrative processes required to obtain
official documents to work overseas.40 Although easier
said than done, change must also occur systemically by
shifting perceptions of migrant workers from commodities
to human beings.
Bilaterally, Indonesia must seek to enforce legally-binding
agreements rather than entering into less than probative
MoUs. Therefore, Indonesia should emulate the bilateral
agreements of labor-sending countries such as Phillipines,
that have successfully negotiated viable working rights
and protection measures for their migrant workers.41
Nonetheless, Malaysia and Indonesia have vowed to settle
outstanding border issues and improve protection for
migrant workers given the importance of strong bilateral
ties for both countries.
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OUTSOURCING
AUSTRALIAN
IMMIGRATION
POLICY:
The International
Organisation for
Migration in Indonesia
As the number of refugees and asylum seekers in Indonesia have
continued to climb, the International Organisation for Migration (IOM)
has worked to provide them with support and accommodation while
combatting any irregular migration onward to Australia. The policy
of consecutive Australian governments to minimise irregular migrant
arrivals is centred on financial support for the IOM in Indonesia and
has allowed it to become one of the largest IOM missions in the world.2
Such significant funding has ensured the IOM’s compliance with the
policy mandate of the Australian government and has transferred
many of Australia’s immigration responsibilities to a non-state actor.
This article will examine Australia’s drive to outsource its immigration
policy to the IOM in Indonesia as a means of accountability deflection
and will explore the ramifications of migration control on refugees and
asylum seekers living in transit in Indonesia.
THE IOM: AUSTRALIA AND INDONESIA’S
INTERMEDIARY

Image 1. Can Scott Morrison make a
friend in Indonesia?1
Image 2. Refugees in Indonesia Hoped for a
Brief Stay. Many May Be Stuck for Life.28

In 2000, the IOM and the Australian and Indonesian governments
developed a Regional Cooperation Agreement (RCA) that signaled
the beginning of a tripartite effort to address irregular migration.3
Fully funded by the Australian government, the RCA outlined the
services which the IOM would provide, including border control,
determination of status claims and the protection of asylum seekers
and refugees.4 Between 2001 and 2016, IOM Indonesia was provided
with $238 million of Australian government funds to carry out the
services of the RCA which then Minister for Immigration Peter Dutton
confirmed in 2015 as ‘by way of donor support, the largest amount of
money provided to the IOM… in Indonesia’.5 The IOM thus became
a contractor to the Australian government, funded to carry out the
complicated tasks of processing, deterrence and detention away from
Australian shores.6
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Moving away from its territorial boundaries became a
key incentive for Australia to outsource immigration
objectives to the IOM. The Australian government
would then be able to claim it had no control over the
jurisdiction of the IOM in Indonesia and could continue
to fund the organisation.7 For example, this model allows
the Australian government to respond to questions about
the conditions of IOM detention centres by answering
that ‘the Indonesian government is responsible for
detention facilities in Indonesia’.8 Savitri Taylor proposes
that, because the RCA was instigated by Australia and
serves its border control objectives, Australia is obligated
to ensure it results in ‘nothing untoward’.9 This raises
questions about whether functions fulfilled under the
RCA constitute accountability deflection on behalf of
the Australian government, while also questioning the
legitimacy of non-state actors undertaking governmental
functions in the migration control sector.
METHODS OF MIGRATION CONTROL
In order to serve immigration policy objectives, transit
states and intermediary organisations are financially and
diplomatically pressured to undertake migration control.10
95% of the operational funding Australia provides to the
IOM in Indonesia is allocated specifically to border control
and efforts to address irregular migration, areas that are
in Australia’s strategic interest.11 Border control falls
under the IOM Indonesia’s ‘Migrant Care Management’
intervention, which encompasses Assisted Voluntary
Returns programs (AVR) and the care and management
of ‘potential illegal immigrants’.12 This coincides with the
Australian government’s increased focus on campaigns
in Indonesia to counter people-smuggling, alongside the
provision of financial inducements of $2,000 to asylum
seekers under AVR programs and organising return travel
to their home countries.13
These programs illustrate the diverse range of migration
control activities employed by the IOM in Indonesia,
and directly correlate with the Australian government’s
immigration objectives. Counter-smuggling efforts
have focused almost exclusively on the illegality of
people-smuggling, and are therefore, decontextualised
from broader asylum-seeker issues, such as the factors
that have driven them to Indonesia, and why they may
wish to reach Australia.14 This indicates an underlying
political agenda to IOM migration control, in which
IOM’s services can be ‘purchased’ by governments who
seek to deflect any accountability for project outcomes or
consequences. The Australian government’s response has
been to justify this outsourcing on humanitarian grounds,
with former Prime Minister Tony Abbott stating that ‘…
the most decent, the most compassionate thing you can
do is stop these boats’.15
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However, these campaigns and programs often do not
consider the humanity of refugees and asylum seekers,
opting instead to promote strategic and preventative
immigration policies. For example, AVRs offer a $2,000
monetary incentive to both migrants who are yet to
conclude the asylum determination process and those
granted only temporary resident permits in Indonesia;
encouraging the deportation of not only irregular (or
illegal) migrants, but also regular migrants.16 The IOM
in Indonesia has also been accused of advising migrants
against asylum claims, taking advantage of their lack of
knowledge and threatening them with criminal charges.17
This questions the legitimacy of the ‘voluntary’ aspect
of AVRs and shows the ramifications of an agreement
in which a non-state actor must carry out governmental
functions as a condition of continued funding.
IOM SERVICES - BUT AT WHAT COST?
For many asylum seekers and refugees, Indonesia is merely
a stepping-stone ‘between source and destination’,18 and
the presence of the IOM is necessary to provide food,
accommodation and medical care directly to migrants in
need.19 However, the IOM’s methods of migration control
show that asylum seekers and refugees are defined solely
by their presumed intention to enter Australia irregularly,
meaning that care is provided only so long as they remain
in Indonesia. Australia encourages this by providing
the Indonesian government with generous incentives,
including aid programs and cash distribution, ensuring
that they comply with the IOM’s managerial obligations
to the Australian government.20 This arrangement,
alongside the Indonesian government’s insistence that
local integration is not possible, keeps asylum seekers and
refugees in a state of perpetual limbo.21
Refugees and asylum seekers in Indonesia are forced into
a state of ‘protracted transit’ in an environment they had
not envisioned as their destination.22 For those living
in IOM accommodation, their experience of transit is
clouded by denials to working rights, limited health care
provisions, and regular encouragement to return home
under AVR programs.23 The Australian government has
also acknowledged that the conditions in these facilities
are not up to Australian standards.24 For example,
sleeping quarters were designed by the IOM to meet the
international standards of ‘dormitory style’ rather than the
Australian norm of ‘a single room for each person’, despite
complete Australian government funding.25 Inadequate
conditions and protracted transit both contribute to a
sense of uncertainty and hopelessness, with many asylum
seekers feeling like they are ‘floating aimlessly’ or have no
future because they cannot ‘study, work or learn’.26

CONCLUSION
Despite the IOM providing refugees and asylum seekers
with critical services on the ground, migration control
primarily benefits the states who contract out deterrence in
order to deflect accountability onto a third party. Shifting
deterrence offshore has allowed the Australian government
to meet its objectives to reduce the number of asylum seekers
arriving in Australia by boat,27 but has led to refugees and
asylum seekers becoming victims of the IOM’s managerial
approach. There is no doubt that as Australia continues to
contract its immigration responsibilities to the IOM, it will
be able to deflect accountability in the name of preserving
national security and public safety.
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IDEOLOGY IN
THE INDOPACIFIC:
How Language Says It All
THE CONFLUENCE OF THE TWO SEAS
Australia’s 2013 Defence White paper1 is a lengthy tract, totalling
148 pages in all and addressing an expansive array of issues,2 from
the pursuit of stronger multilateral relations and the stabilisation of
states in the South Pacific, to the maintenance of the Defence Force
and military budget revisions. What is has become known for since
publication, however, is the official introduction into the political
lexicon of a fledgling term adopted only a handful of years ago by
policy makers and theorists alike: the phrase ‘Indo-Pacific’. This bitesized and seemingly innocuous nomenclature, a departure from the
well-established ‘Asia-Pacific’ identifier, in fact signals a dramatic shift
in the region’s conceptualisation of itself, as well as its understanding of
its neighbours. Geographically, it encompasses the maritime area3 from
East Africa and Western Asia, extends across the Indian and Pacific
Oceans, and ends in East Asia. Such a vast area comprises dozens of
states of varying size and influence on the world stage, and whose
interests and interactions are determined by the economic, physical
and cultural demarcations that characterise the region. What this piece
seeks to achieve is to illuminate the way actors - principally Australia
and the People’s Republic of China - respond to the construction of
the ‘Indo-Pacific,’ demonstrating how the use and adoption of certain
language is harnessed as a vehicle to advance foreign policy interests.
In the years since the publication of the 2013 paper, mental maps
of the space4 have had to be redrawn, as processes of inclusion and
exclusion reveal the choppy waters ahead for what Japanese Prime
Minister Shinzo Abe referred to as the ‘confluence of the two seas’ in
his historical 2007 address to the Indian parliament.5
AUSTRALIA WEIGHS IN
Australia as a former colony has spent much of its history grappling
with its sense of self, see-sawing from being conceived first as a colonial
vestige of Britain to becoming an increasingly independent state with
unique foreign policy objectives which recognise its proximity to Asia.
For its part, Australia’s role in the adoption of the emergent term has
been one of enthusiastic promotion. In the already mentioned white
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paper, a search for mentions of ‘Indo-Pacific’ returns fiftyeight results. The government has embraced the idea of
an Australia situated in the centre of this reconceptualised
eco-political geography, while retaining its close historical
ties as a supportive middle power to the UK and the US.
Later foreign policy white papers6 would go on to reinforce
this perception such that it is accepted across the aisle and
has become a mark of bipartisanship. It is reflective, of
course, of the constructivist preoccupation in international
relations scholarship. This area of academia deals with
the ways in which actors interact with one another, and
the discourse they use to explicate concepts about what
constitutes their identities, often in opposition to one
another. What a state calls itself and how it sews itself within
the fabric of its region, has definitive repercussions for the
allocation of its resources (for example, the establishment
and continuation of strategic alliances and the agenda it
invokes in the pursuit of its national interests). This is
evident here in Australia’s case, as it seeks equilibrium with
China, its staunch trading partner, and with the US and the
UK, its steadfast security allies.

In the same year that Australian policymakers were first
flooding their policy briefs with the expression, canvassing
the potential of a ‘single strategic arc’,8 China’s President
Xi Jinping was declaring his re-contextualised Silk Road
as part of the Belt and Road Initiative,9 initially the One
Belt One Road (OBOR) strategy. Posited by some pundits
to be the ‘Indo-Pacific with Chinese characteristics’,10 it
represents China’s attempts to continue its growth in the
region through economic enterprise. The fact that Beijing
was reluctant to accept the new terminology embraced in
the US, India, Australia and elsewhere, was a mirror of
their ambivalence over its predecessor term, ‘Asia-Pacific’,
which they had only begrudgingly accepted over time. This
ambivalence was a result of the term ‘Asia-Pacific’ being
perceived by the Chinese to be an appellation advanced
by Washington to solidify its function in the region where
China did not endorse their involvement. An area as large
as the Indo-Pacific cannot be controlled by one sovereign
state and China knows that. It may see the term as a
curtailment of its reach in the region it recognises as its
own.

Image 1. ‘A Free and Open Indo-Pacific’ Strategy Map12
Image 2. Prime Minister Shinzo Abe Addresses Forum in
Malaysia13

AN ‘INDO-PACIFIC WITH CHINESE
CHARACTERISTICS’

The phrase ‘Indo-Pacific’ can then be used both as an
explanatory tool in dissecting the complex interplay between
actors in the region, while also catalysing new developments
within these interactions. In this way, constructivist insights
into identity formulation and its reproduction can enable
realist and neo-realist studies of state behaviour. Such is
the case today, with regional identities being challenged
as powers undergo a cartographic repositioning. Australia
becomes situated in the nexus of the two oceans; India is
recognised as the burgeoning power it is,7 and the role of
China is relegated to that of one of several significant actors
sharing real estate. Whether the East Asian powerhouse
will be content with this sidelining is a point of contention
among International Relations commentators.

DISSIPATING LIKE OCEAN FOAM
It is clear then that depending on where an actor stands
geographically and ideologically in the Indo-Pacific,
determines their support for the term and the multi-polar
international sphere it entails. In March this year, Chinese
foreign minister Wang Yi predicted that the term would
‘dissipate like ocean foam’ into obsolescence.11 Whether
it does so or not, the contemporary use of ‘Indo-Pacific’
is evidence enough of the sway that language holds over
foreign policy, and its continued influence in the minds of
actors in the region.
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SMART CITIES
IN THE ASIAPACIFIC REGION:
Game Changers in Global Innovation
The Asia-Pacific region is an emerging leader in smart cities: immense
projects involving the establishment of communities focused on
improving infrastructure, providing more efficient goods and services,
encouraging business growth, and generating economic wealth by way
of GDP growth and lifting a country’s quality of life. Southeast Asia in
particular has become a hub of scientific and economic growth, with
countries in the region amassing USD$600 billion in infrastructure
costs from 2010 to 2020.1 The National Research Foundation of
Singapore collaborated with the country’s local land and development
authorities in promoting the use of smart technologies to improve
urban planning and ergonomic design.2 Meanwhile in Australia, the
Federal Government has injected $28.5 million in funding to develop
over fifty urban projects across Australia’s capital cities and regional
areas as part of the Smart Cities and Suburbs Program.3 Today, there is
a movement to make the smart city the new normal.
BUILDING FROM THE GROUND UP:
RECOGNISING DEMAND FOR SMART CITIES

Image 1. The Chinese ‘smart city’ of
Hangzhou blends traditional aesthetics
with modernity.31
Image 2. Sony’s famous AI dog, Aibo.
The robot’s rise to popularity reflects
the fact that AI possesses the potential
to emulate aspects of everyday life,
including pets.30

China, as the new economic superpower, demonstrates its rapid
infrastructure growth through its 500 smart cities, more than the rest
of the world combined.4 For instance, Hangzhou in Zhejiang Province,
which served as the host of the G20 Summit in 2016, is home to
the Alibaba Group and is a publicly funded hub of e-commerce and
science,5 solidifying its status as a smart city.6 In the Philippines, the
Duterte administration promised to decongest the capital city of Manila
by building a city from the ground up. New Clark City, located in the
northern island of Luzon, is set to become home to two million people
at a cost of around US$14 billion.7 It was also chosen as the host
city for the 2019 Southeast Asian Games (‘SEA Games’),8 where the
Philippine government is set to boast upcoming infrastructure projects
to its neighbours as a gesture of sport diplomacy and to draw revenue
from tourism and garner investment in the region. Architect Royal
Pineda hopes that the city will solve many of the socio-economic issues
in the Philippines, stating that the project ‘is the face of the country…
Hopefully this time, we really get to present the world our modern and
present status as a country, as a nation, that we are ready for business’.9
In a similar way, Japan engages in so-called ‘self-branding’ to solidify
its status in the diplomacy race by means of selling artificial intelligence
(AI) products, which even includes the likeness of domesticated
animals as a potential feature of smart cities.10
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From a political perspective, smart cities therefore allow
for soft diplomacy to occur.11 They can be used to
reform civic entrepreneurship, encourage investment via
crowdfunding,12 and gain popular support by marketing
smart cities as possible solutions to socio-economic
issues. Soft diplomacy is a term widely used to describe
the use of non-military and non-political tactics to
improve a country’s international image, enhance foreign
policy goals and promote ‘humane opposition to the
threat of military power’.13 Participating in the smart
city race, therefore, is yet another way for countries to
brandish their blooming economic prowess and send
certain strong messages to their neighbours and those in
their international community: firstly, that their country
is becoming increasingly powerful and influential,14 and
secondly, that it would therefore be a smart move to grow
closer as allies instead of being enemies.15 It can be said
that smart city establishments are eagerly anticipated as
they are beneficial for the country and the international
community as a whole.
MAXIMISING ADVANTAGE: IMPACTS ON
ECONOMIC DEVELOPMENT
Smart cities will arguably have immense impacts on
economy, as countries become more comfortable engaging
in free trade to maximise the intake of goods and services
for the new cities. Moreover, policies which are more
open to such trade would attract foreign investors to the
country, particularly as smart cities continue to expand
and seek foreign developers. This surge in economic
activity creates jobs, by allocating labour to booming tech
industries, and reduces poverty, as people are incentivised to
participate in social entrepreneurship and environmentally
sustainable business practices. For example, in 2017
Prime Minister Narendra Modi engaged India’s Urban
Affairs Ministry to commence public-private partnerships
(PPPs) for underground cable and waste management
systems in regional communities.16 Such efforts are set to
encourage people to leave overpopulated cities and build
new communities elsewhere. One of the many proposed
locations includes the city of Bhubaneswar, which offers
affordable housing.17
In small territories, it is the fear of limited resources
and the widening socio-economic gap which pushes the
movement for innovation.18 Hong Kong’s Gini coefficient
for income inequality, for example, has widened in recent
decades.19 Moreover, hopes for a role reversal between
developed and developing nations, and an optimistic
economic future in Asia, pushes politicians like Malaysia’s
Mahathir Mohamad to take consultations from business
owners and develop a ‘smart cities ecosystem’; smart cities
are a bridge between local business owners and their
leaders.20 Studies predict that ‘two-thirds of the world’s
population will live in cities by 2030’;21 Meanwhile, all
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of Australia’s state and territory capitals ‘are expected to
double in size by 2061’, placing ‘unprecedented burden
on the physical infrastructure and social fabric of cities’.22
These alarming rates of urbanisation present a challenge
for governments and private entities alike to cope with
urban challenges and pressured infrastructure as in the
case of Ho Chi Minh City, Vietnam.23
Smart cities are nonetheless a risk; they are an investment
from which governments should aim to profit and generate
wealth for social good; Corruption and plundering would
effectively render these developments of little use.24 Aside
from costs, such projects require co-operation between
multinational companies to work across borders.
DIGITAL DISRUPTION: ARTIFICIAL
INTELLIGENCE (AI) IN SMART CITIES AND
ITS IMPACT ON INTERNATIONAL LAW

The use of AI in smart cities poses a number of serious
implications on human rights and international law. Such
was the case in Xinjiang, China in early 2018, where facial
recognition (a growing feature of AI devices25) is used
to prevent civilians from venturing beyond prescribed
areas within the region, attracting media attention for
apparent mass surveillance strategies.26 This, along with
Internet censorship and slow technological growth in
many countries, continues to hinder the use of advanced
technology for social good.27
International organisations showed their initially
optimistic stance towards AI through tech committees,
events and formal summits,28 while the laws protecting
individuals from mass surveillance and misuse of
technology can be derived from the right to privacy.29
However, there remains little commentary on the potential
impacts of artificial intelligence on international law.
As the AI movement mobilises across continents, such
matters must be addressed to protect smart city residents
and hold administrative bodies (as well as the private
sector) accountable.
CONCLUSION
There are numerous reasons why a country’s government
might want to invest in the creation of smart cities. These
cities are conceptualised by their national governments and
private sector actors alike. Yet, the longevity of smart cities
relies, and will continue to rely on, ordinary individuals
who operate the businesses or become employees at
creative tech firms. Smart cities provide a clean slate for
communities to start afresh. The technological miracle of
smart cities did not happen overnight; it will take time
for societies to reap all the economic benefits of smart
cities, provided that the attempts to build and sustain
such projects are successful.
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THE
FAMINE
IN YEMEN:
The War Crime in the Shadows
The famine in Yemen is the war crime that disappeared into the
shadows, forgotten by the world. This is because its perpetrators are
highly influential leaders of the world order.
The conflict in Yemen is so long-standing that these days it only
warrants media coverage when over 40 children die in a targeted
airstrike on a school bus.1 Even more forgotten is the starvation and
severe levels of food insecurity that existed long before the conflict
began in 2015.2 Yemen now suffers from severe famine with an
estimated 8.4 million people on the verge of starvation.3 The situation
at hand warrants consideration of three questions: (1) is the famine
in Yemen a war crime?; (2) if so, why has this war crime disappeared
into the shadows?; and (3) what is the way forward?
IS THE FAMINE IN YEMEN A WAR CRIME?
Besides natural causes, the international community has increasingly
recognised poor governance, failed diplomacy, and military strategies
as human-made decisions that actively bring about famine.4 It is
because of these human-made decisions that the famine in Yemen can
be characterised as a war crime. I offer two perspectives by which the
famine in Yemen can be considered a war crime: (1) the prohibition
of starvation of civilians as a method of warfare, and (2) the impact
of economic warfare.

Image 1. Q&A on the ICRC’s new
handbook on ICL.27

The starvation of civilians as a method of warfare is prohibited under
both customary international law and the Additional Protocols to the
Geneva Conventions.5 Both these laws are applicable to the case of
Yemen because states party to the treaty are bound by the treaty, and
states not bound by the treaty are likely to be bound by customary law.
Therefore, all states involved in the Yemen conflict are bound by the
law of war that starvation as a method of warfare is prohibited.
In Yemen, the Saudi-led coalition’s blockade has rendered it ‘virtually
impossible’ for humanitarian aid to reach air and seaports.6 In November
2017, the Saudi-led coalition’s tightening of its blockade at the
Hodeida and Saleef seaports prevented 80% of Yemen’s humanitarian
and commercial imports from reaching the country.7 UN reports at
this time estimated that even a partial lift of the blockade would still
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result in the death of 150,000 malnourished children.8 The
blockade led by the Saudi coalition is causing starvation.
The starvation of civilians as a method of warfare is
prohibited by the laws of war.
On the other hand, it is arguable that the famine in Yemen
may not constitute a war crime under the prohibition of the
starvation of civilians. Primarily, the blockade will not be a
war crime if it is proportionate to the Saudi-led coalition’s
military objectives in Yemen.9 Further, evidence of the
causal link between action and outcome may not be clear
enough to establish beyond reasonable doubt that remote
military leaders of the Saudi-led coalition are responsible.10
Second, Alex de Waal, an expert on humanitarian crisis
and response, argues that the economic war being waged
in Houthi controlled areas, such as the port-city of
Hodeidah, is causing the famine.11 By ‘economic warfare’,
de Waal is referring to the targeting of objects essential
for survival, such as the marketplace, and closing off of
business and work opportunities.12 One example of this
type of warfare is the Saudi-led coalition’s recent airstrike
on a marketplace in Hodeidah.13 While 20 people were
killed14 in the airstrike, in reality, far larger numbers
are affected because they no longer have access to the
marketplace, the primary source from which to buy food.
The waging of economic war is a grey area under the laws
of war.15 However, there is a law of war that criminalises
destroying objects that are indispensable to the survival of
the civilian population under customary international law
and the Additional Protocols to the Geneva Convention.16
Therefore, through targeting objects essential for survival,
such as the marketplace, both the Houthis and the Saudiled coalition are waging an economic war that is causing
the famine. This is a war crime.
WHY HAS THIS WAR CRIME
DISAPPEARED INTO THE SHADOWS?
The famine in Yemen is the war crime that disappeared
into the shadows, forgotten by the world, because its
perpetrators are highly influential leaders of the world
order.
There are two major warring parties in Yemen that are
alleged to have international involvement: the Houthis
and the Saudi-led coalition. The Houthis are a domestic
rebel group whom some allege are backed by Iran.17 The
coalition is led by Saudi Arabia and the United Arab
Emirates18 but heavily backed by the US.19 Indeed, the
recent bomb that killed 40 children when it hit a school
bus is alleged to have been manufactured by the US.20 The
United Kingdom, France, Spain, Italy,21 and Australia22 may
also be complicit because they supply arms to the Saudi-led
coalition. Therefore, to allege that the war crime of famine
is occurring in Yemen is to allege that highly influential

leaders of the world order, such as the US, are complicit in
its perpetration.
International law ‘has not been a law between equals’.23
Instead, it has been used by powerful states who enjoy rights
and obligations as subjects of international law, against less
powerful states, often in the third world, who are mere
objects of international law.24 Applying this framework,
I argue that the famine in Yemen is the war crime that
slipped into the shadows because it is perpetrated by
powerful states, such as the US. International law is not a
law between equals, and thus, when a powerful state like
the US commits a war crime against third-world victims
like in Yemen, the world falls silent.

Image 2. How Does Law Protect in War?28
A WAY FORWARD?
Framing the famine in Yemen as a war crime is a useful
political tool to pressure highly influential leaders of the
world order to reconsider their support for the Saudi-led
coalition.
However, proving that the famine in Yemen is a war crime
would require garnering the political will for prosecution
and finding an appropriate legal arena in which to bring
the allegation. Considering Yemen’s domestic legal system
is inadequately equipped for a war crimes trial, and that
neither Yemen, Saudi-Arabia nor the US are State Parties
to the Rome Statute of the International Criminal Court,25
this is a demanding task.
I argue that while pursuing criminal accountability for
those complicit in the famine is undoubtedly important,
more is needed for ‘seven million starving Yemenis [to]
find justice’.26 International law alone cannot adequately
respond to the suffering of the Yemen famine. Instead,
a more holistic approach utilising political pressure,
international aid, and on-the-ground medical assistance is
necessary.
But, until then, the famine in Yemen is the war crime that
will remain in the shadows, forgotten by the world.
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Dance Music in the West Bank
When English musician Brian Eno travelled to the West Bank, he claimed
that ‘there is life and joy here, and there is beauty here.’3 Even though
‘here’ happens to be the centre of the ‘world’s most intractable conflict.’4
This article uses the electronic music scene in Palestine to question the
assumptions and representations that construct the West’s understanding
of the Palestine in the context of the Israeli/Palestine conflict.
This article is about individuals in the West Bank trying to establish an
electronic music scene despite living under Israeli occupation. It is not
about the hardships of life under occupation and does not seek to detract
from those experiences.
All of what is written is from the position of someone that has never been
to Palestine and is partially based on the accounts of those that have.
It is a scene many might be familiar with: a canopy of lights
illuminating a mass of people smiling, chatting and dancing to music.
A generic dancefloor that could be located anywhere in the western
world. However, this is a dancefloor in Ramallah, Palestine: a city in
a region synonymous with crisis. A walled-off region of the world
where protests which often become violent are frequently reported
on,5 surrounded by refugee camps whose inhabitants are facing the
possibility of losing their refugee status as the Trump administration
attempts to broker the ‘deal of the century.’6

Image 1. Odai Masri1
Image 2. ‘To Exist is to Resist’
written on the West Bank Wall2

There is an uncomfortable juxtaposition between images of Palestine
as the site of an ongoing crisis and those of the recent Boiler Room
dance music event hosted in Ramallah to celebrate local DJs and
musicians.7 Is this evidence of an affluent Palestinian middle class
indifferent to Israeli occupation?8 Pro-Palestinian propaganda?
The divergent conclusions to these questions one might reach are
an example of how an individual’s personal experiences, knowledge
and context forms one’s perception of reality. Likewise, information
and images presented by the media are also the product of subjective
ways of thinking that shape how current affairs are presented to an
audience. The Israel-Palestine conflict is an example of this, where
even descriptions of the wall around the West Bank reflective of
different attitudes towards the conflict. For the Palestinians living
behind it, it is a separation or apartheid wall.9 For the Israelis: a
necessary security fence.10
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WHO IS PALESTINE?
“You definitely know Israel, right? We’re the people annoying
them. We’re the terrorists” – Sama Abdulhadi11
‘Palestinian’ is a term that has been dissected, debated
and manipulated by global discourse concerned with the
Israel-Palestine conflict. Historically, western media has
cast Palestinians as a violent threat12 to the state of Israel;
rendering Israeli violence as self-defense and justifying
the continued US support of Israel.13 This rhetoric is
unsupported by the number of Palestinian casualties,
which have traditionally been under-reported.
There has been growing criticism of this misrepresentation
of Palestine. Work such as Gregory Shupak’s The
Wrong Story marks a systematic shift in western media
towards a more sympathetic view of the Palestinian
experience.14 Yet analyses of how Palestinians have
been misrepresented and dehumanized by the western
media have used a rhetoric that re-cast Palestinians as
an oppressed group of people, helpless to the whims
of international organisations and political games that
occur outside of Palestine.15
The paradigms of Palestinians as either the violent
perpetrator or helpless victim of the Israel/Palestine
conflict have both informed and justified actions taken
by foreign governments, which have consequences for
those living in Palestine. This dichotomy creates the
illusion that all sides of the Palestinian narrative have
been covered.
Yet the idea of any collective Palestinian narrative
perpetuated through these divergent representations
limits the Palestinian experience to one constructed by
observers. These normative assumptions have denied
individual Palestinians the space and agency to exist
outside of these two paradigms.
DANCE MUSIC IN PALESTINE
Contrary to this, the international electronic music
publication Resident Advisor published an article by
Tom Faber exploring the electronic music scene thriving
behind the walls of the West Bank.16 The article is made
up of interviews with individual Palestinians involved
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in the creation of the scene. Through these interviews,
the voices of Palestinians individuals become accessible
outside of the victim/perpetrator binary that defines
conventional discourse on Palestine. Their narratives
attest to the existence of a Palestinian reality beyond the
conflict.
The electronic music events put on around Ramallah offer
Palestinians ‘a couple of hours a night where you’re not
behind walls’, Palestinian DJ Sama Abdullah tells Faber.17
Being able to transcend walls alludes to the notion that
that these spaces offer Palestinians freedom they are
unable to experience elsewhere. Thus, the dancefloor is
an escape from the prejudices and restrictions of local
and foreign authorities. This freedom also renders the
dancefloor a potential space of resistance: whereby
young Palestinians frustrated with the restrictions of
everyday life perceive the liberty offered by these spaces
as a protest against such constraints.
This unconventional form of social resistance is a
common narrative in the history of electronic music,
which remains relevant in societies also mired by
oppressive political authority (such as Georgia18 and
Ukraine19).
It is far-fetched to assume that the niche of the Palestinian
electronic music scene has much to offer in terms of
a solution to ending the Israel-Palestine conflict or reshaping the discourse used by western media. However,
I believe it is equally as far-fetched to assume that any
one representation is constitutive of the entire reality
experienced by a group of individuals. This not only
applies to Palestinians, but also to stories told about
refugees or migrants.
Faber’s article reminds audiences that there are actual
individuals affected by actions justified by how they
are represented in the media. It also reminds us that
there are individuals determined to live outside of
these representations. It attests to the fact that we, as
an audience, should be mindful of how media coverage
of these identities is depicted in specific ways. We must
question the legitimacy of constructed representations
of the myriad of individuals they supposedly apply to.
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NOT
ENOUGH
SPACE:
An Overview of Kessler Syndrome
Space is more crowded than you may think, even though the very
term ‘space’ implies a kind of openness; of large distances where there
are no objects to interfere with a prospective satellite or spacecraft.
Unfortunately, this is far from reality, and the inky blackness around
the Earth has become dangerously congested. This congestion is not
stable either; it is slowly multiplying, even as we speak. It is called
‘Kessler Syndrome’ and it is the ultimate Anti-Satellite (ASAT) weapon.
Satellites can tell you where you are, they can help predict the weather,
and they may even be the only way you can connect with the outside
world. But, in an instant, they can also be destroyed by something
travelling in the opposite direction – even if it is nothing more than a
fleck of paint, a screw, or a piece of a previously destroyed satellite. In
the end, there is only one solution to stop the mad dance of destruction,
high over our heads, from playing out – a solution that would require
a depressing amount of international investment, goodwill, and above
all, trust.
KESSLER SYNDROME
Named after one of its (co-)discoverers, Donald Kessler, the Kessler
Syndrome is a phenomenon whereby the more objects there are in
orbital regions or ‘bands’, the higher the likelihood of a collision between
two of these objects.1 These collisions occur at an average of 10 km/s,2
which means that ‘…a chunk of debris roughly the mass of a softball
travelling at orbital speeds has about as much kinetic energy as a round
from the main gun of a tank.’3 Understandably, any collision which
results in the creation of fragments further increases the likelihood of
a collision, creating a runaway, albeit ‘…slow-motion chain reaction,
or cascade, as large objects in orbit are ground into smaller fragments.’4

Image 1. High-velocity impact sample:
The result of a 1.2 cm Aluminium
sphere impacting an 18 cm think block
of Aluminium at 6.8 km/s.5
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In their work, Kessler and Cour-Palais pointed out that, once the
number of objects in an orbital band had passed a certain threshold,
this process, once started, would sustain itself even if there was ‘zero
net input.’6 In other words, even if there were no future launches, the
number of objects in space would keep multiplying. Such regions
are labelled ‘supercritical’ and ‘unstable’, as this process of continuing
collisions will create fragments faster than atmospheric drag can
remove them.7 At present, some orbital bands ‘…have already reached
supercritical debris densities.’8
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Of all the orbital bands, Low Earth Orbit, which is defined
as ‘…the region between altitudes of 200 and 2,000 km’
above sea level,9 is currently the area with the ‘…largest
congestion of space debris.’10 Altitude is important, as the
higher an object’s orbit is, the less (residual) atmospheric
drag there is to slow down and de-orbit that object,
meaning that it can take decades, centuries, or millennia
for these orbits to fully decay.11 Orbital decay means that
an object is getting closer to Earth, and the closer the
object gets to Earth, the thin atmosphere – so thin as to
be nearly non-existent – gets thicker, which increases the
atmospheric drag on the object, which slows it down even
more, which drops/decays its orbit further, and so on. For
example, if an object’s orbit is below 600 km in altitude,
it will take less than 25 years for that object to enter the
Earth’s atmosphere proper (i.e. below 100 km) and burn
up.12 However, for an object with a 1000 km orbit, the
orbit will not decay for some 2000 years, and for an object
in a 2000 km orbit, it will take 20,000 years for that orbit
to decay.13

KE-ASAT weapons are the kind of ASAT weapons that can
physically destroy a satellite. However, such destruction
necessarily results in more objects in orbit, thereby
exacerbating the Kessler Syndrome.
‘This is why so many people raised such a fuss
when, in 2007, the Chinese casually decided to
[destroy] one of their own satellites, an act that
instantaneously turned an inert one-ton chunk of
obsolete electronics into tens of thousands of bits
of incredibly destructive shrapnel. Today, fragments
of that satellite continue to flit around, waiting for
a multibillion-dollar… satellite to blunder into their
path.’16

IMPLICATIONS
Kessler Syndrome is a very real problem for anyone who
relies on space-based assets. If you use the location app
on your smartphone, you are relying on Global Positioning
System (GPS) satellites. If you want to know what the
weather will be like next week, you will probably rely on a
meteorologist who, in turn, is relying on weather satellites.
If you live in a remote area, you may only have internet
access thanks to the existence of a satellite. All of these
modern amenities are at risk, because:
‘…the most essential aspect of things in orbit is that
they’re going stupendously fast… [and] damage is
proportional to the velocity squared. Thus, every
object in orbit is a threat to everything else in orbit,
regardless of its intended function’.14

Of course, this is not a problem if that intended function is
to destroy everything in a specific orbital band. This would
be the weaponisation and harnessing of Kessler Syndrome
as a kind of ‘doomsday device’ for space warfare, and all it
would require is the launching of
‘…a couple of tons of screws into a retrograde orbit
(against the flow of traffic) [which] would destroy a
number of satellites, [with] each collision spawning
more debris, destroying even more satellites in
turn – eventually clearing out everything at that
altitude’.15

Such a ploy would be desperate, to say the least, and would
likely only be used by a brand-new space-capable actor
fighting against an established one. However, as ironic as
it seems, it is the established space-capable actors that tend
to have access to the next-closest thing: Kinetic Energy
Anti-Satellite (KE-ASAT) weapons.

Image 2. Visualisation of the space debris environment for
objects with d > 1 cm in 2018.17
A PROBLEMATIC SOLUTION
The only way to reduce the amount of orbiting debris
is with some sort of Active Debris Removal System
(ADRS).18 An ADRS is designed to physically remove
debris from orbit, thus slowing or even halting the Kessler
Syndrome.19 It is estimated that the removal of just ‘…
five troublesome debris objects every year from 2020 will
mean that the large debris population at the dawn of the
twenty-third century can be halved from approximately
60,000 to 30,000’20 though a more prudent requirement
would be at least ten large objects per year.21 While the
technologies required to build and deploy ADRSs are still
in their infancy, space-capable actors will need to develop
these technologies if they wish to retain access to space.22
But like most space technology, the problem with
building and deploying an ADRS is its potentially dualpurpose nature. Any ADRS that can remove debris (e.g.
defunct satellites) can also, potentially, be used to remove
functioning satellites, thereby turning it into an ASAT
weapon.23 This means that the building and deploying of an
ADRS has the potential to trigger an arms race.24 Currently,
there are no internationally recognised actors who have
the authority to use ADRSs to carry out debris removal
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programs, and, for the aforementioned reasons, unilateral
action by any particular state could be seen as a hostile
act in the international community.25 Unfortunately,
there appears to be little will to create and support such
an internationally recognised authority at this point in
time.26
CONCLUSION
The outlook for the future utility of space looks bleak.
Astute observers will, perhaps, note the remarkable
similarities between this and the terrestrial problem
of anthropogenic climate change, albeit with even less
remedial action taking place. Kessler Syndrome is already
underway and, if left unchecked, will render entire orbital
bands inaccessible to future generations.27 The most
dispiriting part of this story is that it is indeed being left
unchecked by international policymakers who, ultimately,
have not just the power, but the responsibility to ensure
the continued accessibility of space for both current and
future generations.
References
1.

D. J. Kessler and B. G. Cour-Palais, ‘Collision Frequency
of Artificial Satellites: The Creation of a Debris Belt’,
Journal of Geophysical Research, vol. 83, no. A6, 1978.

2.

S. Chen, ‘The Space Debris Problem’, Asian Perspective,
vol. 35, 2011, p. 538.

3.

G. R Faith, ‘The Future of Space: Trouble on the Final
Frontier’, World Affairs, vol. 173, no. 3, 2012, p. 86.

4.

Chen, op. cit., p. 550.

5.

High-velocity impact sample: The result of a 1.2 cm
Aluminium sphere impacting an 18 cm think block of
Aluminium at 6.8 km/s (Created by the European Space
Agency, 2005) <https://www.esa.int/spaceinimages/
Images/2005/03/High-velocity_impact_sample>.

6.

Kessler and Cour-Palais, op. cit.

7.

Chen, op. cit., p. 550.

8.

Ibid., p. 556.

9.

Chen, op. cit., p. 537.

17. Visualisation of the space debris environment for objects
with d > 1 cm in 2018 (Created by André Horstmann,
Christopher Kebschul, Sven Müller, Eduard Gamper,
Sebastian Hesselbach, Kerstin Soggeberg, Mohamed
Khalil Ben Larbi, Marcel Becker, Jürgen Lorenz,
Carsten Wiedemann and Enrico Stoll, Technische
Universität Braunschweig, 2018) <http://www.mdpi.
com/2226-4310/5/2/37>.
18. J. Chatterjee, J.N. Pelton and F. Allahdadi, ‘Active
Orbital Debris Removal and the Sustainability of
Space’, Handbook of Cosmic Hazards and Planetary
Defense, J.N. Pelton & F. Allahdadi (eds.), Springer
International Publishing, New York, 2015, p. 935.
19. Chen, op. cit., p. 553.
20. Bowen, op. cit., p. 50.
21. H. Klinkrad, ‘Hazard of Orbital Debris’, Handbook of
Cosmic Hazards and Planetary Defense, J.N Pelton & F
Allahdadi (eds.), Springer International Publishing,
New York, 2015, p. 832.
22. C. Bonnal, J. Ruault and M. Desjean, ‘Active debris
removal: Recent progress and current trends’, Acta
Astronautica, vol. 85, 2013, p. 52.
23. J. N. Pelton, ‘Possible Institutional and Financial
Arrangements for Active Removal of Orbital Space
Debris’, Handbook of Cosmic Hazards and Planetary
Defense, J.N. Pelton & F. Allahdadi (eds.), Springer
International Publishing, New York, 2015, p. 855.
24. Bowen, op. cit., p. 51.
25. Pelton, op. cit., p. 855.
26. Chatterjee et al., op. cit., p. 935.
27. T. Aganaba-Jeanty, ‘Space Sustainability and the
Freedom of Outer Space’, Astropolitics, vol. 14, no. 1,
2016.

10. J. N. Pelton and F. Allahdadi, Handbook of Cosmic
Hazards and Planetary Defense, Springer International
Publishing, New York, 2015, p. 1117.
11. B. E. Bowen, ‘Cascading Crises: Orbital Debris and the
Widening of Space Security’, Astropolitics, vol. 12, no. 1,
2014, p. 49.
12. P. K. McCormick, ‘Space debris: Conjunction
opportunities and opportunities for international
cooperation’, Science and Public Policy, vol. 40, 2013, p.
803.
13. Ibid., p. 803.
14. Faith, op. cit., pp. 85-86.
15. Ibid., p. 86.
16. Ibid., pp. 85-86.

32

INTERNATIONAL

by Queenie Liu
BACHELOR OF FINE ARTS /
BACHELOR OF LAWS (HONS), YEAR V

Queenie Liu is an undergraduate student at
UNSW, with a strong interest in intellectual
property and international law. She had
legal experiences in three jurisdictions with
a specific focus on cross-border corporate
and securities law.

SHADOWS REMAIN IN
THE RECOGNITION
AND ENFORCEMENT OF
FOREIGN IP JUDGMENTS
In the era of globalisation, the increase in transnational and internetrelated disputes prompt a demand of a universal set of rules governing
the cross-border recognition and enforcement of Intellectual
Property (‘IP’) rights. The Hague ‘Judgments Project’, revived in
2011, represents an opportunity to achieve an effective and efficient
international circulation of judgments. However, given the ongoing
negotiations surrounding its drafting, this paper examines Australia’s
stake in the Judgments Project by scrutinising the utilities of having
IP judgments included in the scope of the Convention and the
jurisdictional issues arising thereof.
STATUS QUO
There is a trend in modern IP law development that favours a global
recognition and enforcement of foreign IP rights.1 The demand for a
single jurisdiction resolution can be found in the discrepancies in the
current international instruments that touch upon the subject matter.
Firstly, Article 22(4) of the Brussels I Regulation only assigns exclusive
jurisdiction to the court of origin where the IP rights are concerned
with registration or validity which are ‘deposited or registered’.2
Not only does this have a limited application on copyright that does
not rest its validity on registration, it also leaves the infringement
actions alone when there is no issue of validity. Secondly, the
Rome II Regulation plainly envisages litigation of foreign IP rights
internal to the European Union.3 While the Berne Convention, the
Paris Convention and the Trade Related Intellectual Property Rights
Agreement put heavy focus on IP rights, none specifically address the
issue of global recognition and enforcement of IP rights.4
AUSTRALIA’S STAKE IN THE HAGUE
JUDGMENTS CONVENTION

Image 1. The Thinker6

The Hague Conference on Private International Law drew inspiration
from the effect of the New York Convention on international
arbitration, anticipating that the proposed judgment Convention
would achieve a similar circulation effect to court judgments.
However, the ambitious attempt was beset by practical challenges
and a narrower treaty, namely, the Hague Convention on Choice of
Court Agreement designed in 2005. Whilst the Choice of Court
Agreement promotes certainty with the forum selection contractual
clauses, it does not necessarily have full force on IP infringement
cases since many infringements are not between consensual contract
counterparties5 – not to mention the fact that validity or registration of
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IP rights seldom involve contractual arrangements. Given
Australia’s ever-increasing involvement in technological
innovation and international trade, it is imminently
important to examine if the Judgments Project should
encompass IP matters.
SHOULD IP BE INCLUDED?
Professional bodies have clearly favoured the inclusion
of IP in the Judgments Project for a simplified and
managed system of global IP enforcement.7 European
Union is in favour of including IP rights, acknowledging
the importance of recognising or enforcing an IPrelated judgment in context of an increasing number of
cross-border situations.8 The International Trademark
Association supports the inclusion of registered and
unregistered trade mark rights, noting that a harmonised
enforcement regime would be largely beneficial for
brand owners to litigate against globalised trademark
infringements, enabling them to follow infringers’ assets
across borders.9 While opponents argue against the
inclusion of IP by placing an emphasis on the territorial
nature of IP rights, the Law Council of Australia notes that
this reason alone is not sufficient to restrict enforcement
or recognition of those rights to the territory, to their
creation or to their registration.10 This is particularly the
case when the current draft Convention is based on the
‘territoriality principle’, where national IP rights (such as
patents) are treated equivalently with other IP rights for
achieving a harmonising outcome.

In Australia, the principle in Mocambique and the relative
‘act of state’ doctrine was relied upon by the High Court
in Potter v Broken Hill, where the Court held that a
foreign patent is a form of immovable property which
could not be determined by the Australian forum and
that the grant of patent is an unreviewable territory
right.14 However, it was noted in the later cases that
the defendant in Potter raised an argument relating to
the validity of the patent which remains beyond the
jurisdiction of common law courts. The issue remains if
the case is solely on infringement. In any case, the Court
would focus on the inappropriateness of a local court,
not the appropriateness or comparative appropriateness
of a foreign court.15 Therefore, a local court should have
jurisdiction to hear a IP matter unless the defendant can
prove inappropriateness of the forum.16 In addition, State
Courts now has jurisdiction to hear a matter involving
title or trespass to foreign land unless it decides that it is
not the appropriate court to hear the proceeding.17 This
signals the movement towards an expansion of jurisdiction
to hear foreign IP matters, since title of foreign property
traditionally remains out of reach of a domestic court.
Furthermore, courts have always had jurisdiction under
equity to adjudicate a claim for a foreign IP claim given
such decision would not be prejudicial to the parties in
litigation and any third parties.18 Whilst later court held
that Potter’s decision remained in doubt, the modern legal
development in this regard presents no legal obstacles for
Australian courts to follow the lead in other jurisdictions
and allows itself jurisdiction to hear foreign IP cases
under the draft Convention.19
Put simply, a court should have jurisdiction to hear a
foreign IP matter pursuant to the current drafting of
the Convention, unless a defendant can prove forum
non conveniens. This provides for the benefits of efficient
enforcement against an infringer whose assets are
diversified in different jurisdictions, and an enforcer
can avoid the need of duplicating the same case across
different jurisdictions.
THE PATH AHEAD

Image 2. Conclusion of the fourth meeting of the Special
Commission on the Recognition and Enforcement of Foreign
Judgments.11
WHICH COURT SHOULD HAVE
JURISDICTION OVER IP MATTERS?
Given the territorial nature of the validity of an IP right,
there seems to be an agreement that the validity of a right
remains under domestic law.12 This is due to the fact that
the more appropriate forum to examine the validity of
an IP right is the country of registration, given the local
court’s expertise on national registration regimes.13
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Should Australia opt in to become a party to the
Convention, the legislature will have to amend its
domestic law to ensure coherence with the Convention
and clarify the pathways of recognising and enforcing
foreign judgment for stakeholders. It is not clear whether
the resulting domestic regulation would replace or
supplement the current Foreign Judgments Act 1991
(Cth) and the proposed International Civil Law Act.20
Therefore, Australia should be vigilant in ironing out the
relationship and complementarity of the new Judgments
Project with the existing Choice of Court Convention
and any subsequent domestic legal regimes. It should be
noted that the sources of Australian jurisdiction and law
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lies in the Commonwealth, common law, the Constitution,
state/territory legislation and specific rules and regulations
(including court rules). If the Convention is implemented
in Australia, any changes made to the current domestic
regime would require extensive consultation with all
levels of stakeholders. Amendment at all levels would be
essential in order to give effect to the coherence of the
national law and minimise discrepancies.
Certain non-monetary Judgement
enforceable under Equity
Final and conclusive monetary
Judgement enforceable under
Common Law
Foreign Judgements from the
prescribed jurisdictions enforceable
under FJA
New Zealand Judgements enforceable
under Trans-Tasman Act
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YET ANOTHER STORY
OF ‘TROUBLESOME’
BLOCKCHAIN:
Private International Law Update
This article was inspired by Dr Burcu Yuksel’s talk on the
contemporary issues of international law at the International
Law Conference held in Sydney on 3 September 2018.
At the G-20 meeting in March 2018, Argentina Central Bank
chair Frederico Stuzenegger called the members to make ‘specific
recommendations on what to do’ with digital currencies.1 Following
this, the Financial Action Task Force was charged with reviewing the
existing anti-money laundering standards and clarifying how they
apply to digital currencies.2 In a world where terrorism and national
security are some of the most significant global concerns, such an
outcome comes with no surprise. But what about other issues, like
adaptation of new technologies in day-to-day transactions?
This article presents an overview of how blockchain does not squarely
fit within the traditional concepts of private international law, which
could have facilitated its daily uptake. Following the definition and
context section, this article discusses the difficulties in determining
jurisdiction and choice of law for blockchain transactions. The last
section explores alternative solutions to these issues.

Image 1. Blockchain Technology Will Change Everyday Life17
DEFINITIONS AND CONTEXT
In short, blockchain is a database that ‘describes a single version of
the truth of ownership’.3 It is a system of real-time records agreed
between all parties which, once entered, are very difficult to change.4 In
this sense, the immutable blockchain records convey one single truth
to all and, thus, solve the intergenerational problem of trust between
transacting parties.
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These unique features give grounds for many to argue
that the incontestable truth of blockchain removes the
very possibility of commercial disputes. From a legal
standpoint this view sounds naive and some would even
say ‘ridiculous’.5 Technology is never flawless and technical
issues should be well prepared for. What if a payment
recorded on blockchain was delayed, failed or erroneous?
Who bears the risk and what if there is a dispute? If a
transaction is international, the dispute necessarily carries
the questions of, firstly, which country’s court should hear
the dispute and, secondly, which law should that court
apply. Such questions are ordinarily resolved by conflict of
law rules of international law.
PRIVATE INTERNATIONAL LAW ISSUES
Private international law has traditionally looked to
territorial connection for the resolution of competing
jurisdictions and laws. A few connecting factors of
blockchain may also be used to tie transactions to locality,
all of which are arguably unsatisfactory.
Firstly, the location of the wallet through which transactions
are made still provides a multiplicity of entry points and
consequently leaves the question unanswered.6 Secondly,
the law of issuer of securities is unsatisfactory for a trader
in international portfolios of digital currencies, given that
the applicable law would differ from currency to currency.7
Third is the law of a jurisdiction where blockchain was
created and supervised.8 Although it is a valid solution
for a private blockchain where activity is supervised, it is
unworkable for public blockchains where such a central
system is absent.9 The last option is the location of the
private key that is usually stored on a computer or USB.10
Being physical property that can be easily moved between
jurisdictions, it again leaves the answer uncertain.11

features of blockchain also put into question the nature
of transactions and at what stage, if at all, a transaction
becomes international; multiple nodes are involved in
a transaction and there is no way of knowing precisely
where they are located.13 Furthermore, by its very nature,
there are no intermediaries in a blockchain transaction,
hence there are no accounts or account holders as exist in
a traditional security transaction. All we have to work with
is simply a piece of code containing certain information.14
WAY FORWARD: ALTERNATIVES?
Two alternatives are said to exist in addition to the above
list. First is requiring the parties to code in a choice of law
and jurisdiction clauses into their transaction.15 Although
the interests of legal certainty may encourage parties to
include such code, I am personally troubled by this solution.
If this requirement is imposed now, where will the line
be drawn to ensure that the compliance burden does not
altogether hinder the social benefits of blockchain?
The second solution is introducing a single legal regime
that addresses the issues associated with emerging
technologies.16 Since this response necessarily involves
enactment of substantive law in addition to merely conflict
of law rules, it is likely that the breadth of required
legislation outweighs its advantages.
Instead, the traditional concepts of private international
law should be rethought. The particular features of
blockchain and other technologies, such as an absence
of intermediaries, should be approached from a different
angle. One proposition may be in tying blockchain to the
nationality of the holder. Although multiple citizenships
may pose some difficulties in this scenario, the number of
different possibilities of the choice of law and jurisdictions
presented by blockchain technology is still reduced.
CONCLUSION

Image 2. European Parliament Foresees Impact of Blockchain
on Peoples’ Daily Lives18
Even if any of the above options were chosen, it is
impossible to determine the location of the parties that
are involved in a particular transaction. The respective
payer, payee and any miners (IT professionals who
compete in solving mathematical algorithms in exchange
for an award) are coincidental and anonymous.12 These

In conclusion, a few lessons may be drawn from the
above analysis. First, blockchain cannot easily fit within
the traditional concepts of conflict of law rules in private
international law, which forces us to rethink the connecting
factors we use in the digital world. Second, in the interests
of providing legal certainty in the short-term, it is helpful
to separate the treatment of private and public blockchain.
The implementation of a satisfactory regulatory response
to private blockchain should not be hindered by the current
lack of an answer to public blockchain. Lastly, in the longrun, the question of finding a middle-ground between the
two extremes of requiring parties to code the choice of
law and jurisdiction and of having one single applicable
law, remains open. Overall, blockchain may have removed
intermediaries in the practical sense, but the need for legal
certainty remains.
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CLASH OF THE
‘SOVEREIGNS’:
Granting Asylum to Those
Who Seek Protection
For centuries, individuals have turned to diplomatic missions seeking
refuge, and yet, it is a practice that remains highly controversial. As
Maarten Den Heijer notes in Diplomatic asylum and the Assange case, both
States - the receiving (territorial) State and the sending (extraterritorial)
State - each hold a legal trump card.1 In other words, the receiving State
has territorial sovereignty to prevent a fugitive from leaving its territory,
in the same way that the sending State hold ‘the inviolability of its
diplomatic premises to withstand the fugitive’s physical recovery.’2 And
so, when practiced, it creates friction between the Sovereigns: a clash of
opinions and beliefs.
THE CURRENT SITUATION
The practice of granting asylum is still being carried out when there
is a well-founded fear3 of persecution by the individual’s own national
government. This is enacted under Article 1(A)(2) of the 1951
Convention Relating to the Status of Refugees (CRSR) ‘for reasons
of race, religion, nationality, membership of a particular social group
or political opinion’. Thus, in August 2012, Ecuador’s Embassy in the
United Kingdom (UK) chose to grant asylum to the founder, spokesman
and editor-in-chief of WikiLeaks, Julian Assange.4 Similarly, a few
months before, Chen Guangcheng was granted asylum at the United
States’ embassy in Beijing and was then flown to the US.5
These decisions of the US and Ecuador made ripples not only between
the States that were involved, but also among the greater factions,6 such
as States who recognise the granting of asylum and States who dismiss
it. And although the inevitable tension that arises between these factions
is a major factor in making the practice challenging, it is the rules and
the sources of the rules granting asylum that make the matter even more
problematic. For whether it is territorial or extraterritorial asylum, both
international law and the diplomatic law seemingly remain somewhat
vague and inconclusive, which in turn leads to strange results when put
into practice.

Image 1. In seeking protection, Edward
Snowden taps into an ancient history of
diplomatic asylum28

STRANGER THINGS: TERRITORIAL VS.
EXTRATERRITORIAL ASYLUM
“Territorial Asylum”7 is the granting of asylum within a particular State,
to those who have requested asylum within its territory. However, a
State that has granted asylum is under no obligation8 to provide safe
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passage to its territory. The International Court of
Justice (ICJ) has recognised such granting of asylum,
as a ‘normal exercise of the territorial sovereignty’9 and
further contends that the ‘decision to grant him asylum
in no way derogates from the sovereignty of that State.’10
Additionally, international law recognises the granting
of territorial asylum as a right of State through the
United Nation’s General Assembly Resolution 2312.11
And yet, it is a right that remains unconfirmed in many
of the human right treaties such as the International
Covenant on Civil Political Rights (1966)12 and the
European Convention for the protection of Human
Rights and Fundamental Freedoms (1950),13 which
simply acknowledge the rights of the individual to leave
a country, including the country of his/her own national
state. To complicate matters further, Article 1(A)(2) of
the CPSR only recognises ‘refugees’ as those who are
‘outside the country of his nationality…or being outside
the country of his former habitual residence.’14 And yet,
as in the case of Chen Guangchen, territorial asylum has
been granted whilst the individual was yet to arrive to the
sending State from his own country. This then begs the
question of whether the act of granting territorial asylum
to Chen was done so through the proper application of
the principal.
The US insisted that its decision to granting temporary
asylum was based on humanitarian and medical grounds15
so that Chen could be given proper medical care for the
injuries he had sustained during his escape, thus making
it lawful. Moreover, the US consistently maintained that
its decision was ‘extraordinary’16 and did not anticipate
repeating it. The State justified its final decision of
granting Chen a more permanent asylum through the
declaration that the distinction between ‘temporary’ and
‘diplomatic’ asylum was ‘merely semantic from a practical
perspective’.17 To this extent, in principal, it appears as
though the individual does not necessarily have to satisfy
the definition of the CPSR and is essentially recognised
as a ‘refugee’ – provided the potential protective State is
willing to do so.
In contrast, ‘Extraterritorial Asylum’18 refers to instances
when the individual is given asylum within the premises
of the diplomatic missions and even sometimes less
conventionally, on board military vessels and aircrafts.19
However, it is no less problematic than the practice of
granting territorial asylum. The act of granting asylum
is a direct interference by the protective State with the
sovereignty of another, especially since that the individual
could still be in his/her country of origin.
STATE SOVEREIGNTY: THE BELLY OF
THE BEAST
It is a fundamental principal of international law that
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a State does not have the authority to exercise its
own jurisdiction outside its own terrain. And since
diplomatic missions are overseas and as such are ‘outside
their territory’, States must ‘refrain from practicing
their own jurisdiction in the premises of diplomatic
missions.’20 Furthermore, the Vienna Convention on
Diplomatic Relations (1961) rejects the hypothesis of
extraterritoriality, since it depends on a legal fiction and
does not reflect factual reality or the current principles of
diplomatic affiliations.21 It only recognises limited powers
available within the premises of a diplomatic mission.22
To this extent, as in the case of Assange, the refugee is
still in the territory of the receiving State (the United
Kingdom), and as a result of granting him refuge in the
embassy; the sending State (Ecuador) has interfered
with the territorial sovereignty of the receiving State.
INTERNATIONAL LAW: THE BEAST
Considering the significant weight accorded to the
importance of State sovereignty by States under
international law, interferences as demonstrated in the
cases of Chen, Assange and even Edward Snowden23 are
only allowed when there is a clear basis24 in international
law. However, this attacks the heart of international law
which in most ways is an inconclusive creature in its
intention to accommodate people across borders of
different cultures and creeds.
It could then certainly be argued that the most alluring
aspect of granting asylum lies in the convergence of
different States’ interests. For example, in the Assange
case, differing interests of Ecuador, Australia, Sweden
and the UK comes to light. Ecuador, for instance,
claims that providing Assange a safe haven in its
embassy is for reasons of human right concerns, whilst
it is ironically suspected of attempting to curtail the
freedom of speech of its own journalists.25 In contrast,
Australia has conspicuously maintained distance26 from
the matter altogether, giving rise to the question: why
would Ecuador grant refuge to Assange when his own
government refuses to do so?
THE FATE OF THE PRACTISE
The lack of regulation concerning diplomatic asylum
has remained at an international scale for far too long.
Arguably, it can then be submitted that an ongoing case
such as Julian Assange’s, provides the perfect platform
to finally resolve the matter, given the global attention
received over the years and the interests of several
parties involved. When attempting such a feat however,
it is imperative to keep in mind the non-refoulement
principal: an accepted principal of the customary
international law in its aim to ‘preserving the life, liberty
or integrity of protected persons’.27
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LOOKING
OUTWARD:
Why We Need to Start Talking
about Australia’s Foreign Policy
Within twelve months, Australia will have its next federal election.
In the campaigns that will accompany it, there are issues that we are
certain to hear about, such as the drought crisis in rural Australia,
infrastructure and healthcare.
One area that may not be adequately addressed is Australia’s foreign
policy. It is conventional wisdom amongst political scientists that
foreign policy does not win elections, with politicians encouraged to
focus on issues that directly affect voter’s lives.2 According to Scott
Ludlam, ‘… if it presents at all, it is as a caricature: foreign wars, the
nameless families who flee them, or massive defence procurements to
meet undefined threats.’3 This won’t remain the case for long. The world
is becoming increasingly interconnected and globalized; in this day and
age, ignoring foreign policy when choosing our leaders means ignoring
many key issues that face us now and in the future. If Australia wants to
avoid the lasting repercussions of the rise of populism and isolationist
policies abroad, it is vital that we have an open and honest dialogue
about our role in the international community and its importance in
maintaining a liberal, rules-based international system.
AUTONOMOUS FOREIGN POLICY
The Australian government has consistently appeared to show little
interest in engaging public debate over foreign policy in a domestic
context. This has been illustrated by former Foreign Affairs Minister
Julie Bishop’s habit of giving key speeches about our foreign policy in
far-flung places, away from where the Australian public can actively
participate.4 The Minister has often given speeches on Australia’s
economic foreign policy to the publics of Australia’s Asian allies, spoken
of our security challenges to UN bodies and tackled development issues
in the Pacific.5 All of these are attempts to convince foreign publics of
the virtue of Australia’s foreign policy, but there is little attempt to
convince the Australian public of the same thing.

Image 1. Foreign policy is unlikely to
influence vote choice at the next election1
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Although these speeches are still reported on in the Australian media,
the distance prevents meaningful debate from occurring around key
foreign policy issues. This allows the Australian government to create
foreign policy in a semi-autonomous manner, which can be useful
when designing effective foreign policy. However, a lack of public
debate means that there is a lack of priming around issues. This means
that when controversial foreign policy is announced, it may elicit an
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unpopular response, due to the public being unprepared for
the proposed changes.

Image 2. Foreign Minister Julie Bishop addresses international
media at APEC.6
There are also some valid reasons for this lack of
engagement. Both major parties share broadly similar ideas
on how foreign relations should be conducted and thus
there are few points of departure open for political debate.
It may also be true that foreign policy does not hold as
much weight to voters as domestic policy does. But these
reasons should not mean that the Australian public should
be left in the dark either.
DECEPTIVE NUMBERS
In the 2018 Lowy Institute Poll, those surveyed were asked
how much of the federal budget they thought was being
spent on foreign aid, and how much they thought should be
spent. The average answers were 14% and 10% respectively.7
In fact, Australia spends a mere 0.8% of its federal budget on
foreign aid. This represents a critical problem with the way
that Australians interact with our foreign policy. A lack of
understanding makes areas such as foreign aid an easy target
to gain votes; those on the political right will consistently
call for the slashing of the aid budget and their supporters
agree, but under the false belief that the aid budget is nearly
18 times larger than it actually is. More concerningly, the
government responds to these calls, given that from 2011 to
2018, the aid budget was slashed by almost a third (0.4%).8
In the same timeframe, the Coalition government has also
begun a widespread policy of corporate tax cuts that could
cost Australia up to $65 billion.9 As these tax cuts come into
effect, Australia will lose revenue equivalent to fifteen times
the current aid and development budget.
ENGAGING WITH THE WIDER WORLD
The Department of Foreign Affairs and Trading website
states that ‘Australia is an outward-looking country that
is strongly engaged with the rest of the world.’10 It is
impossible for Australia to be truly ‘outward-looking’ when
the public is largely unaware of the role that its country plays
in the world. Contemporary politics worldwide has ushered

in increasing misinformation, leading to states becoming
increasingly isolationist, and citizens becoming distrustful
of their country’s involvement in multilateral institutions.11
Australia is not immune to this phenomenon. The Lowy
Poll revealed that the public is losing trust in our closest
ally, with the US suffering a 6-point fall in trust levels over
the past year.12 As well as this, 63% of Australians were
concerned about Chinese influence our political processes.
These concerns are about two of our closest strategic and
trading allies, and if these sentiments are allowed to grow, it
could have a dire impact on our foreign policy.
The Australian government has proven in the past that it
is capable of shaping Australian culture and attitudes in
order to align with their own interests. From Federation,
Australia had enacted the ‘White Australia Policy’, a set of
discriminatory policies which restricted immigration to
white-skinned Europeans. Increasingly after the Second
World War, however, it became recognized by the Australian
government that, despite its popularity domestically, the
policy was affecting Australia’s relationships abroad. Japan,
for example, was fervently opposed to the policy, and as
Australia’s largest trading partner, and key strategic ally postWWII, there were concerns that the policy was doing more
damage than good.13 Throughout the late 1950s and early
1960s, successive Australian governments used narratives
such as “Populate or Perish” in order to sway public opinion
in favour of opening up immigration.14 As this gained more
traction, they began to publicly speak more of the benefits
of open immigration, leading to the official ending of the
White Australia Policy in 1966.
The important lesson to note from this experience was
that the government did not act behind closed doors on
the policy; arguably, they were open with the public about
their aims and why changes needed to take place. One way
in which misinformation is spread is through the lack of
information; if the government is silent, then other voices,
perhaps those with more malicious intents, will rise up.
LESSONS TO BE LEARNT
The day after the 2016 Brexit vote, thousands of British
citizens scrambled to their computers and phones, not to
send messages of joy or sorrow at the news of a Britainless EU, but to ask, ‘what is the EU?’15 Over a year after the
vote, there has been never-ending media coverage on Brexit,
and now more people know what it means. A substantial
proportion of the British public also now want to remain.
Australia has not yet had to face a foreign policy situation
with the gravity of Brexit, however that is not to say we will
not in the future. Should such a situation occur, it is the
responsibility of the Australian government responsibility
to ensure that its citizens are fully aware of how Australian
foreign policy affects them and the role we play as a nation
abroad.
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CHINA,
TAIWAN
AND
THE US:
It’s All Up in the Air
From tactical coercion to schoolyard bullying, there appears to be no
bounds to China’s continual demands for territorial dominance over
Taiwan. And now the sky is the limit, with China threatening three
major US Airlines to change the way they label Taiwan or instead face
the economic wrath of being denied access to the country’s enormous
tourism market.1
With their tails between their legs, Delta, United and American Airlines
all meekly obliged to China’s requests. One by one, they changed their
websites to show that Taiwan was in fact not a country of its own by
removing any notion of Taipei being the country’s capital. Now, with
the last of the 44 international airlines bowing to China’s iron-clad
fist, Asia’s superpower nation is certainly flying high.
However, with the US releasing its 2019 Military Budget which
includes development plans to help Taiwan improve its defences,2 the
acts reek of foreign interference and thematic allusions to the Cold
War. The long-standing two-way territorial tension between Taiwan
and China stems from China’s self-proclaimed ‘One China’ rule,
which claims sovereignty over the states of Taiwan, Hong Kong and
Macau.3 However, this isn’t a two-state lovers’ quarrel – the US has
found itself repeatedly entangled within this domestic dispute.
The US is caught within a clash of obligations: China as its major
trading partner; and a historical commitment of recognising Taiwan
as a sovereign state. It is both confusing and messy to observe the US’
ability to both support and decry the notions of state sovereignty at
its own liberty.
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unnecessary in Taiwan’s long-standing feud with China
for independence and state sovereignty.
The Trump administration can be seen as playing
a dangerous game with fire. The US has leveraged
Taiwan for its own political gain by putting both trade
pressures and ideological discrepancies to the forefront
of the feud. Taiwan’s ultimate rejection of ‘One China’
has undoubtedly solidified its allegiance with the US.
Its commitment to principals of sovereignty, national
interest and libertarian freedom are an outright slap in
China’s face.

Image 1. China’s Squeezing of Taiwan14
EUROCENTRISM: A REVIVAL
In 1979, the US changed its stance on recognising
the capital of China as Beijing as opposed to Taipei.
‘The Shanghai Communique’ was produced, with both
China and the US striving to normalise their relations
despite significant political and ideological discrepancies.
However, the US did not proceed to put all their eggs in the
Chinese basket. In 1979, it passed the ‘Taiwan Relations
Act’, granting Taiwan equal privileges as an independent
state and embedding a long-term commitment to availing
defence services for aiding Taiwan’s self-preservation.4
The US as the self-imposed guarantor of peace within
Asia is problematic. It derives Eurocentric notions
of Western imposition. It establishes the US as an allknowing, responsible mediator of interstate relations. Of
most concern, it revives ideas of the white man’s burden.
Taiwan’s ongoing acceptance of American aid presents
an equally interesting identity strategy employed by
the government.5 By associating themselves with the
West, it shows them using imperialism to meet their
own objectives. China’s economic and technological
production continues to dwarf international competition.
However, its censorship, hierarchical governance, and
traditionalist social mantra pervades its difficulty in
universal imagery and presence.
Taiwan’s president, Tsai Ing-wen, recently gave a speech
in the US, emphasising the country’s defiance against
its Chinese linkage.6 Its ties with the US have only
strengthened with Trump’s leadership, with renewed
military support to Taiwan. Early July saw the US deploy
two warships, USS Mustin and USS Benfold, to Taiwan
as part of a US backed military strategy.7 This had two
main objectives: to deliver upon its long-term promise to
make defence services available to the nation, and to alert
China to its strength and ongoing support for Taiwan.
Once again, this emphasises a Western imposition on a
largely domestic dispute. America’s insistence on siding
with Taiwan whilst emphasising its core mutual national
interests of democracy and freedom is unwarranted and
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Image 2. Behind Trump’s ‘Happy Gilmore’ moment with
Taiwan15
CHINA’S FIGHT BACK
Despite the US’ resurging commitment to Taiwan and its
hostile stance on Chinese importations, China’s leverage
over the US is palpable.
China has defended its territorial stakes with tenacity.
In May 2018, US clothing giant, The Gap, was made to
apologise for selling t-shirts with a map of China without
including the territories it claims.8 Following immense
Chinese backlash and significant market impact on the
brand, its statement emphasised the company’s respect
for ‘China’s sovereignty’.9
Similarly, worldwide retail chain, Muji, was fined in
China for listing Taiwan as the country of origin on
the packaging of some of its items.10 In January, it also
withdrew maps being sold without displaying Taiwan
and other disputed islands.11 The list goes on, with other
brands including Zara, Mercedes Benz and Marriott
International all issuing official apologies over the
last year for listing the states of Tibet and Taiwan as
independent nations.12
The veracity of China’s economic stronghold over global
entities supersedes any other state, and that is what makes
its unrelenting pursuit of sovereign dominance possible.
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After 2009, China has stood steadfast as the world’s
largest exporting nation, and in 2017, the country alone
accounted for over 10% of the World Trade Organisation’s
consolidated budget.13 The economic headlock has states
unable to refute Chinese pressure over domestic business
operations, and with this global control, comes undeniable
power.
China’s imposition on private companies’ domestic
operations is an alarming power play by the economic
giant. However, the US’ imposition on China-Taiwan
territorial disputes through the US defence act and passive
Cold War-esque power plays has only lodged a firm wedge
between what minor affability China and the US may
have had. The plays only serve to muddle the global order
through imposed Western identity tropes. This Cold War
mentality and provisions to Taiwan to increase efficiency,
information acquisition and electronic warfare are deadly
– and harbour potentially irreversible ramifications on
interstate dialogue.
With the weight of China’s political pressure threatening
to clip the wings of airlines, private companies and the
economy, the US should not have a fear of flying; it should
have a fear of crashing.
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